
IN THE CIRCUIT COURT OF HARRISON COUNTY, WEST VIRGINIA 

L&D INVESTMENTS. (hIC .. a V\!2St Vlroinia corpcration. 

RICHARD SNOIJVDEN ANDRE\ilS. JR. r'J;ARION i\. 

YOUNG TRUST, CHARLES A. YOUNG. DlNID L YOUNG 

and LAVINf.t\ YOUNG DAVIS. successors of iviarion i\. YOllng. 


Plaintiffs. 

I.I' 	 Civil J\clion No. 13-C·52S-2 

THOMAS A. BEDELL. Cl1i:f Judge 


ANTERO HESOURCES CORPORATION, 
iormerly Kno\,111 as ANTERO RESOURCES 
APPALACHIAN CORPORATION, CONSOl 
ENERGY, INC.. a foreign corporation. CI'IX 
GAS COMPANY, LLC. a ioreign limited liability company, 
MIKE ROSS, INC., a INest Virginia corporation, 
ROBERT HITZELBERGEH, SVVN PRODUCTION 
OPERATING. LLC, ENERGY CORPOR,L\TlON OF 
AMERICA, ENERVEST OPERATING. LLC. ; 
CHARLES LEE ANDREI.!VS, III, CHARLES LEE 
ANDRE\NS. III. TRUST. CHARLES LEE BARROLL (deCeased), 
LOUISE 8. B.l\RTON, MILLARD K. SEYER (deceased) 
JOHN FORSTER COOPER (deceased). 
PENELOPE ANNE FORSTER-COOPER, 
CAROLINE DONOVAN. EDYTHE 1. DONOVAN 
(deceased). MARGARET DONOVAN. 
PATRICK F. DONOVAN, \NILUAivl DANIEL DONOVAN, 
NENA DONOVAN LEVINE. LOUISE NICHOLSON, 
JESSICA LIBRA OAKLEY, CHARLES H.T. SAUNDERS, 
DONALD SAUNDERS (deceased), MARGARET 
A. SAUNDERS. DOUGLAS W. SAUNDERS, 

PHYLLIS SAUNDERS (deceased), MELISSA P. SMITH, 

NANCY KING ANDREWS STETSON TRUST, 

JOSEPHINE B. TAYLOR, RICHARD S. THURBER, 

HARRY R. THURBER, JR. (deceased). SUSAN W. 

THURBER LIVING TRUST. ROBIN TUNSTALL 

JOHNSON TUCK. JAMES JOHNSON TUCK. AGENT. 

EMivll (EMiv1A) T. WYATT (deceased), 2nd SNO'NDEN 

WYAn, or Ulese Defendants' heirs Of devisees or 

successor trustees Of agents. !
. 

i
Defendants. 	 r 
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DIRECTING THE CLERK OF THIS COURT TO FILE OCTOBER 17, 2016 

CORRESPONDENCE WITH ACCOMPANYING UNPUBLISHED OPINION 


DIRECTING PLAINTIFFS' LEGAL COUNSEL TO FORTHWITH FILE AND MAKE 

A PART OF THE RECORD HEREIN ANY RELATED DOCUMENTATION WITH 

REGARD TO THE PREVIOUSLY PERMITTED SERVICE BY PUBLlCATJON IN 

KEEPING WITH PLAINTIFF'S PROPOSED NOTICE PLAN UNDER RULE 4{e) 


GRANTING RICHARD SNOWDEN ANDREW, JR. 'S, 

f1I1OTION FOR REALIGNMENT AS PARTY PLAINTIFF 


GRANTING MARION A. YOUNG TRUST SUCCESSORS, 

DAVID L. YOUNG, CHARLES A. YOUNG AND LAVINIA YOUNG 


DAVIS'S, MOTION TO ADD SUCCESSORS AS NAMED 

PLAINTIFFS AND REALIGN THEM AS PARTY PLAINTIFFS 


ANNOUNCING RULINGS UPON PENDING MOTIONS FOR SUMMARY 

JUDGMENT. FURTHER RULINGS AND RELATED JUDGMENTS THEREON 


Preliminarv Discussion of Pertinent PIEadincls and Proceedinas 

In initiatino this Civil Action, Plaintiff, L&D Investments, Inc. (hereafter referred to.., 

as "L&O"), filed its Complaint For Declaratory Relief, Quieting Of Title And Other Relief 

It/ith Exhibits A through E on DecEmber 10, 2013. Therein, il essentially sought inter 

alia declaratory relief that, to-wit: (a) it is the QI;'lner of an undivided interest in the 

identified mineral parcel(s) underlying the subject real property pursuant to Deeds 

granting it such ownership Wllich are respectively dated March 6. 2013 and March 12, 

2013 and recorded in Deed Book 1506 at Pages 1072 and 1056 maintained by the 

Clerk of the Harrison County Commission: (b) the purported s31e of such interest at a 

tax sale to Defendant, Mike Ross. Inc .. is void and null due to being erroneous and 

unlawful; and (c) pertains and relates to any encumbrances. modifications, charges or 

taking of benefits from such undivided interest by any person or entily due to being 

unauthorized and unla\o'lful. 

On March 25. 2014. L&O filed its First Amended Complaint For Declaratory 

Relief Quieting Of Title And Ot/Jer Relief to likewise eifect on its original Complaint. 



On "pril 21, 2014, L&D filecl is S econcJ .tJ,/J/eJ/(iec! COil ip/ajnt Fo,. Declarnto!}, 

Dnl;",r OLI;' ,'. -. 0' ._." .- J ~., R" -.. " .. .. . .
r.~l'~' . lej{d~ I (Ie Q .J.lIlC UifF.?r ,e.Jei iiE:rSlil r:sp!e::EI:ng 1~5 lIiltle11 ComplC1!nt anci Flrsl 

)\menclecJ Complainl while seeking mlditio!)al judgment 8gaillst Oeiencianl, /-\ntero 

Resources Corporation (hereafter referred to 8S "P,nlero"), or any related entity acting in 

concert there'!Jith for specified clamages and accountings. 

On May 9, 2014: Antero filed its Answer To Firsl Amended Complaint, 

Counterclaim, And Cross-Claims Agninst Mike Ross. Inc. AfI(l RoiJelt Hilzelberger. In 

addition to staling variolls defenses, Antero asserts slich cOllnterclaim against L&D and 

cfOss-ciaims against O:;fendant, Mike Ross, Inc. (hereafter referred to as ''Ross''), and 

Defendant, Robert Hiizelberger (here8fter referred to as "Hitzelberger") respectively. As 

slIch, it seeks inter ali8 declaratory judgment pursuant to West \/irginia Cocfe § 55-13-1 

and Rule 57 of the West Vitginia Rules of Civil Procedure cletermining ollmership 

interests and declaring the rightful owners of the disputed mineral interests will1 regard 

to L&D, Ross and HiLzelberger. 

Defendant RO/Je/t Hilze/lJerger's Answer To First Amencled Complaint "'las filed 

on May 15, 2014 therein staling inler Cilia that he has no interest in tlle surface or 

mineral rights at issue and that L&D is no! entitled to any relief from him. Rohan 

Hilzelberger's Ans!ver To Defendant Anlera Resources Co/poration's Cross-Claim And 

Affirmative Defenses was also filed on May is, 2014. 

On May 20, 2014, Defendants, Consol Energy Inc. (hereafter referred to as 

"Conso!"), and CNX Gas Company LLC (hereafter referred to as "CNX',) filed its Answer 

To Plaintiff's First Amended Complaint, Counterclaim, And Cross-Ciaims Against Mike 

Ross, Inc. And Robert Hitzelberger. In addition to stating various defenses, Consol and 
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CNX like\'!ise assert SUdl counterclaim ac;c1inst l&D ""fl:,' cros~-rL~j·"s -":':I"1S' Ross ~11(1_ Ci ... ... ", • .".111 C:8~.. \ \ c., 

Hilzelbcrger, !\S slIch. it Hkel/lise seeks illior CIlia C) declarC\!ory judgmeni pursuant to 

West Virginia Code § 55-13- i Clnd Rule S 7 of the West \lilf)inia Rules of GMt Prace(/lite 

determining QI.'lI1ership interests and decl?rjn~J the rightful 0\'/I10f5 of 1i10 disputed 

mineral interests with regard to U"D, Ross and Hitl.elberger. 

On fviay 23. 2014. Defencianl. rvl:ke Ross, IIlC, (hereaftar referred 10 as '"Ross") 

filed its AnSI/or. Co lInterclaim . .4.11(1 Cross-Claims or Defullcianl Mike Ross. Inc. In 

addition 10 stating various defenses and demanciing dismissal of LSO's First !.l,menclecJ 

Complaint. Ross asserts intEr alia a counterclaim Clgainst L&D ior slancler to title 

alleging that it "llas engaged in publication of a false statement derogatory to [Ross's] 

iiUe \'/itll malice." (See Cross-Claim. p. 7-8 at ~ 9). Ross aiso asserts cross,claims 

agaillst Antero, Consol, CNX and Hilzelberger for indemnification and/or contribution, in 

':Ihole or in part. ior any slIch damages this COLlrt may determine Ross is liable to L&D. 

All appropriate and necessary responsive pleadings to these various 

counterclaims and cross-claims (as \Nell as to LS(O's Second f..mended Complaint) ""ere 

iiled by the respective parties and aie a matter of record. 

Pursuant to this Court's notice. variolls Pre-Trial r'llelllOianda were filed and a 

Pre-Trial and Scheduling Conference vias conducted on June 12, 2014 and resulting in 

an initial Pre-Trial and SCI79C/L1lillg Older being entered on June 13. 2014 :? controlling 

the course oi further action in this litigation unless modified upon good cause being 

shown, 

'I hi:- Ol'lkr \\':lS L:'lIT':":lcd ;111(/ aill~'Il(bl by Onkr I:Ilh.'n:d Oil .Iuly In. 201·1 tll::1 addre5sl'l1 :1 :,..:/t.:tilllill;! 
tim~ arHr. Th~·II. h~ (Jr,ler ('llk'r.:d \Ia:. 22. :;0 1::-. Ihi .. CnUr! -1;::-.:" th~' r~'iI!;1illillg d..::,dli!1,'" :!lId dal':'; in 
:'Ih:h Sdh:dldiilg Or,l.:r. :h :~JIj.:nd~·,1. :,;!,j n,\;i.:c~1 .ili. 1I1;1H~'r ,;,1' ;\ ;..:h:,llIlin" and :-LHlI';' ':.'"I~'r':li":': (df 

JI:I~ I·:' ~Oi5. hlll,)\\inl,! slI.:h CllII!-':n:llc..:~.lhi:; (,"\11'1 ,a\l~I:,ll.' il.: L'1I1I:r~'d a f'n'-Idal :In,1 Sc!:cdulill.l! 
()rJ,'I' I'll Jul:- 111. 20lS a,; well :h an Or.!;:,. ;1,ldr"5~in~ :-.111:11 S!:IIII:i Cllidi:rt:il';~' 1'!"''''-c:'::,Jilll::' ;111.1 n:I:HI:'! 
rillill;!-;. 



Th€: joined parti€:s undertook variollS evidentiary discovery. Discovery disputes 

\,:ere initially taken before the duly appointed Discovery Commissioner. Teresa J. 

Lyons, Esq., pursuant to pfO'/i5ions con:3ineci in sllch Pi 0-T;i=,! cHILI Scl7:'::tiu!ing Order. 

Such disputes as well as other motions by respective parties herein were then 

appropriately addressed. as necessary, and were eitiler ultimately stipu!steci to by Ille 

parties or ruled upon lJy this Court as reflected in Orders CIS entered herein .. 

As a result of undertaken discovery, related Illotion pleadings anci this Court's 

granting permission. L&D iileel: 

1. Plainfiirs Amended Camp/Dint To Join Additional P[IJties on November 5, 

2014 with copies of prior pleadings attaci1ed as Exhibits '1 IillOUgh 3. 

2. Plaintiffs Secof)ci Amended Complaillt Joining Additional Pariies on April 

15. 2015 '/lith Exhibit 1\ (copies of piior pleadings anci related exhibits) and Exhibit B 

CAdditional Persons or Entities to be made Defendants") [i.e.: llelN party Defendants]. 

As a further result, Ross filed Defellc/ant t'viilw Ross, Inc. 's Amenderl Cross-Claim 

on April 15, 2015 stating infer alia that it is entiUecito declaratory judgment that he owns 

an undivided 80% interest in the. subject mineral parcels underlying tlie related real 

property including the interest claimed by Hitzelberger. FlIrti1~rmore. Ross asserts such 

purportedly erroneolls claim of Hrtzelberger constitutes slander of title and his clairn of 

the right to receive royalty incorne from such interest constitutes tortiolls interference 

II/itll Ross's business relationships INith tile companies producing oil and gas from wells 

located on such property. 

The restated positions of the then variollsly joined parties herein at the time of 

the June 14, 2015 conferences, as reflected in their respective Pre-Triai Memoranda 

and summarized by this Court are: 



I. U',D slill seeks declaratory jucigeme:lt and otiler reid to quiet title as to 

tile subject mineral parcels underlying the related real property at isslie Ilerein; 

necessmy accollntings ane! payments of 2:11 royalties and other monies ,1Ilel beneii!s 

from operations conducted 011 slIch; v/hetiler slIch operations (including "pooling" 

invoked by Antero) were proper; the validity of a 1902 lease (Deeci Book 137 at Page 

459); other mineral properties (aka "Asbury Unif'); and unlav/ful t8king as an intentional 

conVersion of funds by Defendants holding royaity monies in "suspense" thereby 

unjustly enriching themselves. (P/Clinlifrs Prc-Tlia! Memorc;ndum filed July 3, 2015j. 

2. Anlero denies any liability to L8,D or that they are. in any v/ay, responsible 

for its alleged damages in tllis instclnt 1118tler as the disputes at issue herein involve 

property ownership disputes of LS.D V/iUl other defendants. As slIch, Antero seeks 

declaratory judgment of ownership of the mineral interest at isslle herein. (An/ero 

Resources Corporation's PretriaflScIJedl/fil1[J Conference J'viemoran(/lIl71 filed July 8, 

2015). 

3. Consol and CNX like'.Nis8 deny any liability to L&D or that they are, in any 

'-lIay, responsible for its alleged damages in Ihis instant matter as the disputes at issue 

herein involve property ownership disputes of L&D with oUler defendants. As slIch, 

Consol ancl CNX seek declaratory judgment of ownership of the miner81 interest at 

issue herein. ( ... Pre tria flScl lec/(llillg Conference tviemoral7c[um filed Oil July 8, 2015). 

4. Ross asserts entitlement to summary judgment that is is the ol/mer of an 

undivided 80::iJ interest in the subject mineral parcels underlying the related real estate 

including the interests that it believes are erroneollsly claimed by L&S, Hilzelberger, 

Saurlders Defendants and all other Defendants except Defendants who derive a 

, 
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combined undivided 2o;.~, interest frol11 Carolyn TlIuroer Coole~' (i_c:,: V·j~!d[t. Thurber 8. 

Donovan slIccessors). 

Ross Seer:S. to-wit. (.J) dat€:IIl1;;lalicn of '.·lhai llnciivide(1 Inleres: in liE subject 

mineral PClrcels it acquireci by virtue of tile tax deed (Soe S!ipulated DOCUlllent if. <:7) J it 

acquired and recorded in 2003 (DB 1349 at Page 1 HO); (oJ p~1rlicul?riy. whether it 

acquired aI/ subject property interesls assessed in the name of Charles Lee !'lldre':I. Jr. 

inclllding tile real propert',' interests of co·tenants '.'1110 w,;re no~ SGoaratcl'/ assessed for , , 

their undivided interests in re~!l propeity even though they were erroneously assessed 

for interests in royalty income, (c) v.;helher Hitzelberger bas standing to assert a claim of 

ownership in the subject mineral parcels or is precluded therefrom under West Virginia 

Corte § 11-22-7; Cd) \O,hether Ross exercised reasonably diligent efforts to serve notice 

oi right to redeem on the m'mers of interests in the subject mineral pClrcels purchaseci at 

the 2000 delinquent tax sale; (e) whether any such claims of o'llllersf1ip of undivided 

inteiesis in the subject mineral parcels thereby conveyed to Ross 'Here exlinguished 

LInder West Virginia Code § 1'IA·4-4°s statute of limitation; and (f) ultimately all of tile 

o'/lnership interests for Ule subject mineral parcels identified and at issue herein. 

Ross is not pursuing Clny claim for reimbursement of royaHies allegedly paid 

erroneousiy to other parties or any other monetary damages, Ii simply desires 

establishment of the correct proportionate ownership interests in the subject mineral 

parcels so that future royalties are paicl correctly. ( ... Pre-Ttial Memorandum filed July 

2. 2015). 

S:h.:h r:l:-.. (b:d "iipl!!:!: tl':1 il!dudl." '::l'pi<'s ,,( addi:i')IiLlI d"-:I!m.:nb. "!.\'. it: Ii.'; I); n:(IS,' '/" /J,' S,'rl'l',i 
Wilh Y'llic~L' 7iJ RC,,fL'L'iIi (tHI ! 3,i9 .:1 I':I:.!I:'; Ii"':: I i '5): ( ',rlUi,,:h' (J:' .),,:;.. II)H 1.;.19 al I'ag~ i li(): 
Tax N,·,:~'ipt (DB D·19 a[ l'a::~' 11771: .\~'(h·c 1;,I\,',i"':111 (1)11 \3·11):1l I'ao!c 11-:-S). I'uf'!;.!"!;,r',' Cai[th'lll, 
(DB 1~·19 tit ['iI",": Iii'}): ;!!ld cLlpic', l'( LSf'S t\'nilktl \lail 1-!~(lIm Rc,,,oijlh (,'r Chart::~ I.~'~' :\rtdrC\'.5. 
Ri.:h:!r.:i C. Thurb.:r. Emma I. \\': ;!!I o I L [, [lulIh.:r• .Ir. <lnd b!!th 'I, 1Jillh'" .!i!. 
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5. I-litzenbergef ewers having Cl cisar chain of titie for a 20~0 lli1c1i'licl~d 

interest in tile mineral parcels unclerlying lIv~ related real estate herein and that he has 

continuously pElici his taxes on such interest as Viel/ 85 recsiveci royalties tilereon since 

1999. 

While believing mvnersl1ip/litle issues can be summarily resolveel, l1e further 

believes a variety of issues may th'2n remain as to Ross's provision of actual notice to 

purportedly known ovmers of varioLis interests in the subject mineral parcels underlying 

the real estate at issue herein. Hitzelberger states these issues' limited resolution or 

mootness become inextricably intervlOIlen '.'/ith determinations of ownership interests, in 

the eVent Hoss's title fails, for properly appearing parties herein with lawful ownership 

interests of whatever interest remains from the determined chain of title herein based on 

default. abandonment or inheritance. Additionally, accounting for royalties and other 

monies from mineral production from the subject property may be necessary. 

(Defendant Robert Hilze/berger's Pre-Trid tviemorancillnJ filed on July 9, 2015). 

6. Defendant: Energy CorporCltion of America (hereaiter referred to as 

··ECN), purports ovming a leasehold interest in and ihe right to operation alld 

production of six (6) natural gas wells on ralated real estate herein. There being no 

claims for damages against it or its partial leasehold interest other than to whom it 

makes royalty paYIllEnts, ECf\'S position is thai any further ruling Orders enterEd by this 

Court involving it \vill relate only to future payment of royalties by it to the proper parties 

and their respectiVely dEclared ownership interests. ( ... Pre- Tlial Memoranc/u{)1 filed on 

July 6,2015 and July 7,2015). 

7. Defendant, Enervest Operating. L.l.C, (now properly CGAS Properties, 

L.l.C.) asserts ov'.Jnership of a leasehold intErest in wells drilled pursuant to leases for 



the subject property Ilerein and lilell 1\ rec,']!'/.:=d nol:ce of Ross's O'o'/::ership resulting 

from ta:< sale (Ieed upon which it tllf:r,:8fter paid royal!les to 1103S. Il \-'las joined 11..:::rein 

merc:ly because it IE1S an inli.:rest as c1 lesse:::, Tllere Clre no C!~:ifl1s a~ cause of action 

against it rE:gEliciing O"'iI1e,Sllip of subject mineral parce1s or for l1a-.;il~9 paid rOj'aWes 10 

Ross. (Pre-Trial iviel1lortlilcflfiii, .. fileel .Juiy 6, 2015) ..: 

S, oOl1o'lan, LeI/inc. Oakley. Thurber a;1d \l!yaU Defendants Clssen spEcific 

ownership in tile Donovan. I;Vyati ami Richard S, Thurber Deiellciclllts of all undivided 

interest in tile subject mineral parcels at issue herein and as regulariy assessed for 

such lipan the Land Books of Harrison County. West Virginia beginning \',itll and since 

the tax year 2000 v/ithout interruption, ( .. Pre-Trial MCl1/orellclum filed on July 2, 2015). 

9. Saunders Defenclants likewise assert ownership of an undivided interest in 

the subject mineral pC!fcels at issue Ilerein and 8S regularly assG5seci for slIch since lhe 

tax year 2000 '....Jilhout interrllpiion Clnd UPO!l \-'/hicil all taxes due have been paid, 

(.. .Pre-Tlial i'viemof'Cltlclum filed July n. 2015). 

10. Defendants. Susan VV. TllUrber Living Trust and Harry R. Thurber. Jr.. 

assert ownership oi undivided inierest ill the subject mineral parcels at issue herein and 

as regularly assessed for such upon the Lane! Books oi Harrison County. West Virginia 

beginning with and since tile lax year 2000 1,.'/iii1out interrupiion, Furthermore. slIch 

Trust has been reCeiVing royally ami/or rental income from Antero and CNX. Finally. 

theSe Defendants suggest th<lt such int2rest may possibly be enlarged or reduced 

depending on L&D's allegations and subseqUent determinations by this COllrt thereon. 

1!l/·r,'-1i-i.:I.~kJ/liJl',;//.illlJi 1!(I)<t~·J!:I.U;I, Dh'!'!'o·,1 ();"1',1fin:.!, 1.,1.,(', ('(d.'" truro'ni"I, I.J ('.. 
this C,'U;1 \\;'!S iHf,'nl1~d liI:lI (G:\S Pro1r>::r1h.·,. 1..l..l·, j .. n..~\\ tit.: '\\·.J".:r d;: fra.;ri0nal inl.:r::~t ill Ih..: 
I.:;,,;.:,.. ill dispUh: ill rhi,; illsr:tIll lirigilli\lll' tli:11 1\':1''': lrl!'l\l..:rj~ ()\111I:d hy D.:fl:J1d:UIl, FJ\.:r\'I.·~1 Op.:rariJlg. 
I.. I,.C.. :lJId thal:lll :\gr..:.:,j ()nlt:r II :1'; :1111 ic ipah:d tn b..: pro.:s::lIt.:d ho.:n.:in I;\r pllrp"';":1 of suh..aituli(I!1. rho.: 
r':;:l\r,1 in Ihi:: m:ltl\.·r ,1".:- Jlll\ :Ipl'....:!r i.' rl.'ll ...\:\ :!II:. su..:h (ll\kr ;llh'~·"I:l.'ntly prlS;!IHl.'d • .lr ~·r1kr..:d h::r~·ill. 
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Nm'l, prilllctrily pending beiore this COllri are ten ("iO) r11o{:OIlS for summary 

iurlgllieni having iJeen h~retoforf: filed 11ereril by various parties mostly ill timely 

procedural keeping with its /"rcldal Ar}(/ Schedulillg Oaler caused to have been entered 

on July 28. 20'i5. 

These motions and their variously related responsive pleClclings i1a'lG been under 

extensive long-term review by this Cowt.:: Such pleadings include: 

I. Defendant Miko Ross. II/c. 's Mo!ion For Summa!}, JlIc/gm(Jnt \'}ilh E>:hibits 

1-\ tilrough D iiled on r'/iarcll 28, 2016. 

In response. to-'.'!it: (3) Defem!illll Antero Resources CO/poration's Response To 

Dofene/alll Mike Ross. Inc. 's foIiotiol/ For Slm/lnalY Judgment vias filed on April 22, 

2016: (b) Defendant Consol Energy Inc. And CNX Gas CompAny LLC's Response To 

Dcfelld,1I// Mike Ross, Inc.'s i'llotiOll For SUl1Il1lcuy Judgment vias filed on April 22, 

20'15: (c) Oefeno'anis, Charles rI. T. Sa!lnclefs. Donak! Saunders (deceased), Margaret 

Ii. SaLJI1(Jers, Douglas tN. S[/!/I1[Jers llnci Phyllis Sallilclers (deceased). r~espol1sc To 

Defendant ,'viike Ross. Illc,'s Motion For S!lf1ll1lrllY Judgment accompanied by Saunders 

Dofendants' Memorandum In SUPPOI/ or Their Response To Mike Ross Inc. 's Motion 

Thi~ {'[\lln 011",,\ \;;\lIs::d hI h~' I..'lIl(!I\:d I'll :,!;r~ 2~, 2016 :\11 (}rd,r (}I"d,.,- SI/II ,\flllll'" Sll.\j'.II.lili,'-!. 

l\"/J!olillillg /I"i,,!!ilh'.~ .-/1/11 R<!qflir.'IIl.'iIIJ I i:,/,r l/:.' .111(\' ]S. lot.' /'i",'-I;·;.1I ,'/Il,! Sc-il..dlllillg ()re/,,/,: 

Siolyillg Fllrll'l'/' l'rm"',dillgs: .'!lId (i.'i1<T.I!11" (·lIi/ii/win.:: /-"ina! "rL'-]i-i;;{ ('''I!i~T:'I;'\' .1!lI/JIII'." hill! 
/\oll,lin:.: !:in,:1 1~!I!i!i..';.\ (}J! .:IIi ,';;!I}j;;j,lI:i .. lil.f.~:IJ:l·':J .\/, 11itl!t~· .·Jnti I 'ntH /·~lIrtJ:'T ,. }r.. i~ T (~( 1];;\ (OO!!}"!. 

\rhilt- 1'1.'\ i..:\\ing 511<:h IIh:,tioil': I~,r ~1I1il111;\I.\ .iudflll-:n! ;md rd:!\l..'u r,:,;p"!l~,-'" it: li:,:IH 'If ,Ir ..' till.'l\ 

(t>lur.,lIin£. I'r..:·lli!1 :llld SdH:dllljll~: (lnh:r. tirb ('OU/1 fllrlh ..-r ~i,H<:d 1111<'i' ali" dl,:rl.'i:l ~ir,1l it. hl-\\ it: 

... n:,"-·,'~:.n!7~:;' ii,. in;!b:lit~. h' =,llh:\t,"Hi1:\~I:. ruiL ~111 thI".T;,.·(~!i ill a li::h.:l~ i::H\!r~ \\iji~·h ,.. \"tuld 
;d~i' I'n'i':.:rl~ a.:,·.!mllllll:;iI~' ;111 !':tri!,'" ill ':'!lbid':':Hi,;i\ \11 IhI.' funil,'r r':ijllirl.'.1 
"ubllli ... ~i'lIIs thl.: 1!Ii ,If bd~lr,' \I:l: ::!O, 2IJir. __ . l:lIld lh;:tJ 

... il ill Ill.: (\I..',i illh:r..::;[;; \.f.il!,!i.:i:J1I..'\:"lh'l!l~ ;mil fl!nd<!ml..'lIi:!II:!inll.."" 1-:' tli..- (,·Ib:ti\.: 
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For Summary Judgmellt v"iti1 Exhibits A through E was filed Oil {..pril 22. 2016: 

(cl) Plaintirfs' (; Response To OefclJcif]lJ! Mike r:!oss. Inc. 's filiation For Summary 

• .iuclgmcnt :",itii E:r:hibits '1 tilrou£lh 6 ,';as filed on f-'.!Jril 25, 20 ;6; and (e) Debndant 

I~obeli I-lilzelfJerger's ROSPOflS(J To Mi{-:c Ross. Inc.·s Molion For SUII1I11cliY JI/t!umen{ 

V-liti1 Exhibit A was filecl on ':;pril 2G, 20'j G. 

In reply. to-v/it: (~) Defe/1cklll{ iviilw Ross, Illc. 's 11.0ply To Response To Its iviotion 

For SlIIlIl1l£IIY Judgment 8y Saunders DefendClfJls; (b) Defenc/ant Mike Ross. /nc.'s 

Reply To Response To "S Molion For SummcllY Judgment By Plaintiffs L&D 

Investments, Inc., Ricll8f'(/ Snm:/c!ell AlIclret·~/s. Jr. Anel The Marion A. Young Trust; and 

(c) Mike Ross. Inc.'s Reply To Defendant Robert I-lilze/berger's Response To Mike 

Ross. fllc. 's Motion For SUI1iI1WIY JIIClglllfJl1l v/are all respectively filed on fvlay 9. 2016. 

2. Motion For Summary Judgment Of Defendants, Susan Tlwrber Living 

Trust And Harty R. Tlll1rhe/~ Jr. (Deceased) filed on March 28, 201 G. 

In response, to-vIi\: (a) Defendant Mike Ross, fnc.·s Rospol7se To l'liotion For 

SummCIIY Judgment By Susan lit'. Thurber Living Trust Anei Heiny R. TiwrlJer, Jr. 

(deceased) \-'-Ias filed on Apiil 6, 2016 and therein stated no objection thereto while 

--------_._-_ ..- . 
The l::rlll "l'lailllins" l!tifiz~.'d ill $111.:11 n,:,;pI1I1Si\'';: pkadiill; a" \\\.:11 as (llfJl.:l' r,::spP(lsi\'(: pl.::I(linl,!s l,.' 

lh.::~~· \';!rit'lI."; \loli,JlE; rdi.:r II, Iii;.' l1ri!~i!1:11 I'laillii!T h.:r.:in (i.\.'.: I.S:D In\..:~tll1::fll';. Ill":.) a,; \\ell :J~ 

p:lrli;;ularly 1l:!Olcti Iklcnd:lIIl, 11(:rcill (i~I.·.: Ri.::har,1 5n\1\\(1.:1I :\ndl'l':\\:;. Jr.. \brioll ,\. YOUlll; Trllst and 
Ih.: :iUcc,,:ssllr:dlcirs or ;-o.l:Jriun A. Y01111l,!. Iht!~ b.::ing h':r t.:hildl'::11 lJa~'jd I.. YntJll,:!. Charks A. YtHlng alld 
l.il\·illiJ Y"IIIl:! Davj,;. :\l:1ri"ll :\. YI'ilil!!"'; IIlldi\'id~'J in,c,r,:';i iii Ihe :,ubi:.:..:! ~)il :md !!;},; mill\:fal p;!rcd~ 
IIl1lkrl:, ill~ Ih~ rdated rc;::1 ~-'I;!I;..', at Ih~: tinl':: I,r h.:r lbllh and hdd ii; Irll:il. b;:;llg dislribmed III h~T 
c.:hildrcn ill kl:l.'ping with Tru:.1 pl..)\'i~n and Iltl' Ii.T!II~ of her I.nsl \\'ill :!!ld Tcsli1IlK'nL 

Such partic:- :lrc al~0 lh~' suhject (If still pl.:liding 11\(\i;,)I\,; I~II' r~':!Iigllnlelll ih:!l \\1:1''': lih:d hcr:.:in :!,; 

p:lri of Yarioll:, r::;\I'.m;;i~-e pll·adiligs. (king a II:H1I;,',\ parl~ D.:fi:lhla!ll {)r id..:llIilkd ~l!":C\!.';';0r" Ill·irs of a 
named parly ()d~l1d:1I11 hr.:rl.:ill ;\s a n:~lIlt {If their 1I,1\'ill;! IWtl :t tlir.:.:! chaill (1(' lillc PIII'J1IHl.:dl~ 

d;;lllo!l:;(r:uill;! own ... rship in ;111 lI11di\'ilkd inh:rc~: in Ihe lIlim'ral I'rl'p.::ny at jY;lIo.: herein, Ih.:y HOW \"'ish 
i(l C::it:lbli ..;!J :'l!.:h Q\\licr;hip illi ..:r alia ;:, \\.:11 a.. ;,pLcilkall~ .:Iwlkll:;\." I\;;;: '1':\:\ D:.:I.'c of (Jcfcmia;1I :\fikc 
\{o,;s, Inc. 

Tltes\.' mOliOlls arc: (a) Nc.,,/IOIlS/: (!f' Rid/lwei Smmc!C/I ,·I.'Itirca· . .II'. Ami .If,.llioll /-'(U" R<'aligllllll'}j{ As 
I'ul'/.\' Piail1f[i/ fiI~J h;:n:ia .m O.:ioh"'1" I. 201~: :lIld (b) R,'sl'0lnt' I:!' .\k:rirm:l. form.!! li'/ISI By In 
Sl/"'~i!s.wr.~ ://1:1 .I/(}/ioll To ../,1./ SUi.·(.·,·.,VIJ:\ ,./.1 SIIIIi.!.! I'i,lfllli/;l ..JII,/ R:!c:li:':'li /'J;,!1/ .-Is I'arty l'IaimW.( 
likd herein nil ~'Inrch 16.20 I (I. Such parl~ n:aligol1lcllt lIIt!lj'\I;~ arL' ruled IIp\11l h..:rcin inFa. 
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agreeing Iha! slIch Living Trust 0'.'1115 a:1 undivided 1120 (5'%) ovmersl1ip interest in the 

Subject Property that \,':as not conveyeel by delinquent tax deed to D·2renclant. fvlike 

Hoss, Inc.; and (b) Piainliris' RCSIJOIlSe To Variolls Motions Filecl By The Parties (which 

includes inter alia ~ '"Response to Susan ThurbEr Living Trust and I-larry R. Thurber, Jr. 

(deceased)"" vias filecl on April 26, 201 G ancltherein esselltiall~' took no position thereon. 

3. Defendants SVVN Production Company. LLC And Ellen.'esi Operating. 

LLC's Motion For Summaty Judgl1lent accompanied by SINN Production Company. LLC 

And EnefVesl Operating. LtC's Memorandum III SUppOlt Of flllotion For SUl1Imary 

Judgment \'lith Exhibits A ti1fOUgh C nlee! on ivlarcil 28. 2016. i ("'S\NN·· and ··CG.l:.5") 

In response, to-',.'jit (a) Deiend:)llt fviilie Ross, Inc.'s Response To Iviotiol1 For 

Suml11cllY Judgment By SWiv Prociuctioll Company, LLC And EnerVcst Operating. LLC 

vIas filed on I\pril 6, 2016 and tflerein stated Ihat it has no objection tllereto as SINN 

agreES that fvlRI acquired 80% O\vllership intere3t in a,e identified mineral parcel(s) 

underlying the subject real property and that any claims against that portion asserted by 

L&D (lnd certain other parties are barred by the three-year Statute of Limitations; and 

(b) Plaintiffs Response To DefencJants SWN Procluction COll/pany. LLC And Ellervesl 

Operclting, LLC's Motion For Summary Judgment l;'Iith Exhibits 1 ~nd 2 was filed on 

April 26, 2016. L&D et 21 asserts illter alia tilat such Defendants are properly before this 

Court as indispensable parties having a property interest thai can be adversely affected 

by rulings of this Court and because they have a cluly to pay proper royalties by 

ascertaining the correct o't'mers of the mineral interests V/llich they developed . 

._- -. ---- - .'­
- The r..:..:orJ hcr..:in n.:lb:!:i lil;:1 thi~ \Il'lillll for StlIJII";!r~ Jlldgl1l~·llt \\;!,; n:lih::d ,11\ \I:m:h 21). 21l1(1 \\ith 
!:xhibiiS 111:11 w.:n: 110t pro\idcd \\ illt the \ breI! 2S. 20 I(. Ii ling. 
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In reply. SWN P,oc/uclioll Company. LLC 11nd EfIi?/vest Opou.Jting. ,-tC's Reply 


To Plaintiffs RIJSjJOilSU To Deh=mc/allt:, SWfi! Proe/uction Company. LI.C AI/d Ene! Vest 


OpclDting. LLC's Motion Por S(I!/ifii,i/Y . rucj~.JI;;{)i~{ ':';;13 iileel on i'liay G. 2016. 


4. Defel1(/ClI1t:;' Caroline [)uJlCwall. ECfyfilO T. Donovan {{)(?Ce2SeCO, Margtlret 

Donovan. PCJ!ric/\ F. D0I10'.l<1I1, William DaniGI 00;)0\1<111. Nana OOllovail Levino. Jessica 

LiL1ra Oaf.=ftW Ricilard S. Thlfl{)cr~ El1Il11i (Ell linn) T. Wyatt (iJDCI)Cl50cij Ar;d Sno',\'(/en 

Wyatt tvlotiolJ For SUl1Jlllc1fY Ju(/gment /lncllneo/pomteel hiemo:clI1C/UI7l Of La~:' vIas filed 

011 March 28. 2016. 

In response. to-wil: (a) Defene/clot Milie Ross, Illc. 's Response To l'.'lotioll For 

Suml1lCJlY Judgment By Caroline DOIlO\'an et al. ~'Jas iileel on {-\pril 6. 2016 wherein it 

had no objection thereto while essentlalll agreeing that Defendants Patrick F. Donovan, 

Hichard S, Thurber and Timothy M. Thurber (as Co-Trustees of the Richard S. Thurber 

Trust) and Snowden IJVyatt each own an undivided '1120 interf:st in the subjeci oil and 

gas property wllich \-'/as 110t conveyed by delil1quent lax deed to Defendant. Mike Ross. 

Inc.: and (bj Plainlifls' Response To Vr:uioils Molions Filed By The Pattics (.,.·/hich 

includes inter alia a "Response to Dono'Jan. Thurber and vVyett Defendants' rviotion for 

Summary Judgment") \;'Ias filed on April 26. 201 G wherein tiley essentially took no 

position thereon. 

5. Defenclant Antero Resources COlporation's Motion For Summary 

.JlIdgment viHh Exhibits A through F accompanied by Defendant Alltero i~esolJrces 

Corporation's flliemorali(Jul71 In Suppoil Of Us Motion For SUlllma!}, Ju(!gf11enl and Table 

Of Cases Prolife/ed By An/ero F?esollrccs Corporation Pursuant To T. C. R. 6.0'; "vas filed 

on March 28, 2016. 

i 
i 
I 
I 

! 




In respollse. (o-\;'Iil: (a) Defencian! Mjke Ross. Illc. 's Respo!lse: To /\4otio/ls For 

SUI/III1W}' Judgment By Dorenc/an!s AIIlero r?esources COIIJ'Jra!ioll. Cansol Energy Inc., 

And CNX Gus COIllPC7I1Y LLC 'Nas filed 011 !\pril 25, 20'16; and (b) Plajntiffs NesponsC! 

To Dofendant Alltero ResolJrce's IViotioll For SWiIi 11~11Y JudYlllcn: \'Jitil r: :<hibits 1 

throllgll 5 filed all April 26, 2016. 

In reply. Defel1cJcUl/ An/ero Resources Corpo/aiion's RCf)ly III SuPpo/; Of Us 

Motion For Summa/}' Judgment accompanied by TaNe or Cases. Sltltutes, And 

F?euulc1liol1s Providerl By An/era Resources Co/pamtioll Pursuant To T. C.R. 6.04 v.Jas 

filed 011 May 6. 2016. 

6. Defenclant CONSOL Enctgy Inc. And CNX Gas CO/1/pany LLC's Motion 

For Summal}, Judgment with Exhibits f\ througll F accompcllli2cl by Defendant 

CONSOL Ener9Y Inc. And CNX Gas Company LLC's MemorandLlfIl In SupporT Of Their 

lYiotiol1 For SUl1ImcllY Judgment and Table Of Cases ProvicJed By Consol Energy Inc. 

Ami CNX Gas COI11fJam'. LLC Pursuant To T.C.R. 6.0:; ':las filed on foilarch 28.2016., 

In response, IO-V·lit (a) Defendant Milw Ross, Inc.·s Response To Motions For 

SUl/l/1)cl/Y Judgment By Deienciants An{ero Resources COlporatioll. Consol Energy Inc .. 

And CNX Gas Company LtC vIas filed on April 25, 2016; and (I)) Plaintiffs Response 

To Defendants Consol Energy. Inc. And Ctl/X Gas Company's Motion For SummaI}' 

Judgmenl with Exhibits 1 through 5 filed on April 26. 2016 (with started reliance being 

mostly on their Response to Defenclant !-I.ntero·S blotion for Summarl JLJdgment). 

In reply, Defendant CONSOL Energy, Inc. Ancl CNX Gas C011lpany LLC's Reply 

In SIIPPOrt or Their Motion For Summary Judgment with Exhlbit 1 Clnd accompanied by 

Table Of Cases, Statutes, And Regulations Provided By Consol Energy Inc. And CNX 

Gas Company LLC Pursuunt To T.C.R. 6.04 was filed on May 6. 20·i6. 



7. RoiJc:i f-lil7.0fiJe!ger's IVloiion For SWlIl11C11 y Juc/gmcnt ~'/as filed on March 

31, 2016. The~ejn. he expresses eniillement to summary judgment c:gainst Plaintiff, 

L&D Inveslmsnt, Inc. and agElinst Dek':ndant. j·!iike Res::. Inc.'s cro:;s·d:li;n herein. 

In response. to-vIiI: (a) Defendanl Mike Ross, Jnc. 's Response To Motic/I For 

Summal}" Judgment By RO/Jert I-Iitze/be/ger ,,'lith Exhibit /\ was filed Oli April 25. 2016; 

and (b) Piainliffs' Response To Valiolls iVlolio17s Fil::;d By The Pal1ics (\-vhieh includes 

inter alia a "Response to Robert Hitzelberger's Motion for SUlllmary Judgment") was 

filed on April 26. 2016 \'Ji1erein they essentially had no response other than stating it 

does "not dispute Mr. Hifzelberger's entitlement to an uncii'1i,jed 1/5 interest... ". 

8. Plaintiff's L&D Investmellls, Inc., RiC/lard Sllowden Andrews, Jr. And The 

Marion A. Young Trust's iv1otion For Paltiaf SUOli1Ja/Y JLir/gwenl To EstaiJiis/; T/1eir 

O~'/I1ership Ane! For Dec/aration That Derellc/ant fvlike Ross, fllc. 's 2003 Tax Deer] Is 

Void OJ' Voidable with attached document copy 8 was filed on April 1 ,20'15. 

Therein, L&D along v/iih Richard Snowden Ancirev/s. Jr. and The Marion A. 

Young Trust (by her surviving children. Charles A. Young. David L. Young and Lavinia 

Young DalJis) request this Court to: (a) declare tilat the quitclaim Tax Deed issued to 

Ross is void and of no io,es or effect: and (b) quiet title to ille subject property by 

identifying Ihe owners of the subject property. After these determinations ha'Je been 

made. they aver that this Court should then permit the parties to provide il Witll tileir 

positions as to the percentage of undivided ovmersl1ip interests in the subject mineral 

parcels underlying the related real estate tracts. 

SII..:I1 "S~p.lr;lti011 ()r 1!lll:lbl" d(I":t:I:I<':liI i, d;ltt·J :. by ~5. 1')99 :lIId periain., ill jllinl 0\' Ilt.'f'ship 1\1' Ihe 
subject r.:ul c,;latc IH:rr.!ill ns it pt:f'I:lil1~ W Ilollll;,;d /)l'rl'lldilllt~ herein. hi-wit: [larry I~. Thurb.:r (dcCI.';!:'cd); 
Emmi (Emma) \\'yaH (dcct:a't't!j: Fd:.lhl! T. (JOil.,\·.:1I1 ((h:..:..:a~t.'dl: <J1l11 Ridl;!r.l S. Thurh..:r. \\hilt.' :!I"o 
bcing "Slipuhlicd DIJCl!ll1Cilt :; :: I". 



In response, to-wit: (a) Defendant AI/taro Resources COI/)Qraliol1's R(:sponse To 

Plaintirts lliotion For PCiritei [sicl SWllmal}, JudOlllcni To Establish O::'llers/lip Vias filec! 

on I\pril 22. 2016 and simply requEsls ~his Court 10 dellY slIch rvlolioil to the extent that 

it differs from tile cilain of title set fortli in Antero's motion for sumlllary judgment; (b) 

Defenciants CONSOL Energy Inc. Anci CNX Gas CompallY LLC's Response To 

Plaintiffs Motion For Pel/ita/ [sic) Summary Judgment To EstalJiish O\'/llers/lip was filec! 

on April 22. 2016 and likewise reqUEsts this COLirt to deny slIch Motion to the extentlhal 

it differs from the chain of title set forth in !\ntero's Illotion iar summary judgment; and 

(c) Defendant Mi!(e Ross, Inc. 's Respol7se To tv/olioll For SUn7mCllY Judgment By 

Plaintiffs L&OF Investmcnts, Inc., Richard SIlQt.'/clen Andrews, Jr. ami the ~/iafi()/l A 

Young Trust with Exl1ibits A through C wherein Ross's averred undivided 80% 

ownership interest in the O&G is strongly reiterated as \'/ell as applicability of the 

purportedly relevant three-year statute of limitation with no ownership reclemption efforts 

being taken following Ross's Tax Deed recordation in April 2003. 

Plaintiffs' Combined Replies To Tile Defenclants' Responses To PlalilLiffs' 

Motions (which includes "I. Reply to rvlRl's Responses to Plaintiffs' Malian for Partial 

Summary Judgment to Establish O'lmership and Declare f';lRI Deed Void or Voidable'· 

and "II. Plaintiffs' Reply to Antero's and CNX's Responses to Plaintiffs' Motion for Partial 

Summary Judgment regarding Ownership") VJas filed on May 11.2016 in reply. 

9. Plaintiffs Motion For SlimnlalY Ju(lgmont Regarding The COlll1iercfaim Of 

Deiellc/allt Mike Ross, Inc. "'lith Exhibits 1 anel 2 as to aVerrecl "slander of title" ~'1as filed 

on April 1, 2016. 



Defendant {'.lUke Ross. {nc;.·s Rr:sponse To PlAintiff 1.&0 Investments, Inc. 's 

i!:iotion For SUIlIl71aIY Judgment RegEllcling Tile COllnhrclaim or Defendant iviik:J Ross. 

Inc. vias flied on /\pril 25, 2016 in response. 

Plaintifis' Reply To Oefenciant iviike Ross, Inc.·s Hespofise To P1Ciinfifjs' Motion 

For SWlIllJC!/Y Judgment Oil Tile Mnl COllnterc/aim \'laS filed on May 9. 201 G in reply. 

10. Plaintiff's Molioll And i'vlemoranclUI11 Oi La~;: For PC1Itial Summa/}, 

Judgme/1t RegareJing Unalilhorizec/ Pooling viith Exhibits 1 through 8 vias filed on April 

1, 201 G purportedly arising from trespass to its mineral properly by Defenc!ant, Antero 

Resources Corporation ciue to its combining Plaintiff L&O's mineral property in three 

particular unHs \-vithout any leasing grant of pooling or subseqUent modification. 

Defendant Anlero Resources CO/poration's Response To Plaintifi's Motion And 

Memorandum Of Lal'l For Pal1ial SummCllY Judgment Regarcling Pooling with Exllibits 1 

and 2 (Exhibit 1 furiher having Exhibits A tilrough C) ,"vas filed on April 22. 2016 in 

response. 

Plaintiffs' ComiJined Replies To Tile Deienclanls' Responses To Plaintiffs' 

Motions (\O'lhich includes "/11. Plaintiffs Reply to Antero's Response to Plaintiffs Motion 

regarding Pooling") was filed on May 11, 2016 ill reply. 

Other Motions. Pertin=nt Filinas Clnd Outstandina Matters 

Additional Illations (initially referred io herein slIpra at fl.G on Page 11) still 

pending in this matter are, to-wit: 

1. Defendant, Richard Snowcien Andrews, Jr. ·s. 1',lOtiOll For Realignment As 

Palty Plaintiff filed on October 1, 2015 along with his Response to Plaintiff, L&O 

Investment. Inc.'s, Complaint and Second Amended Complaint Joining Additional 

Patties; and 



2. Motion To Aclel Successors As Ncuneci PIa illtiffs AmI r=:ealign Tllem As 

Patty Plaintiffs on behalf of Charles /:... '(oung, Davjd l. YOlllKI- and Lavinia '(ounCl Davis 
~ 

as tile lavlful heirs and SlIccessors to Defend811t. Marion /\. YOUIlCl Trust. filed 011 Marcil 
.... 

16, 2016 along with their Response to SUdi COlllp/aint anel Secone/ lil1Jcf)ciecl Complaint 

Joining Aciclitional Parties. 

Also filed herein on April 1, 201 G are the Pw'lies' SlIbmilleci Documents 

Stipulated C'!s Authentic (and footnoted that "All documents I1E1'Je been stipulated as to 

authenticity and admissibility except where indicated in tile "Objection" column,) \·vhicl1 

contains copies of nineiy-eight (98) identified docliments and respectively numbered 

and indexed by clocument. submitting party identification, pertinent recording 

information and objection (if any). 

Further ieceived by this Court is correspondence from Plaintiff's legal counsel 

dated October 17, 2016 \",ith an attached copy of a recent West Virginia Supreme Court 

case. to-VIi!: Littell v. Mllllins, 2016 \,NL 1735234 (April 28.2016 Memorandum Decision 

and unpublished opinion). ~ Slich counsel avers that Lillell provides determinative 

guidance on the issue of a tax (Ieed purchaser pro,/iding required statutorJ notice to all 

co-tenants or CO-O'lmers of a mineral parcel notice of the right to redeem, 

Having been so received, this COllri accordingly hereby ORDERS that the Clerk 

of this Court be and is DIRECTED to file 5uch correspondence along I;'/ith a clean copy 

of such Memorandum Decision generated from WesUaw so that they be made a pari. of 

the record herein, 

Ik Icndanl, ;-"Iikc Rf.l.)~, IIIC" disCI iSS;::; Stich :-. klllllJ':UHIIIII\ 1kcisinu (r.:fcrcn~·cd ;IS /.i({.!! 1'. .i Ild/inl 
Will lIick., , Ca.;e ;-";0. 15-()~(i! P-2li-1 (I» in il:; n.:klldolll Jlik" Ross. !Ill'. 's R,'PZ" IiI R,,·sp(ll/.\'~' To /(.\ 
.\(,,(inn Fo/' .I;umlllw:\· .I1fi(1f.1IJ,'I/( lJy /'I({ill(t(fi 1,&/l/Iil,<·.;lIIfl'/I/~. ille.. /Ii,:/;.II''; 5illl/lnkli .. llldr.'II·s . .Ir. ,·Iud 
Th.' J/ari<J1/ ..J. )'UIIll:! 7i'/I.';! nil P.!.:;.: I.l.,r l-l therein and \\hich \\";:;; file.l hnein 11il \iay C). 201f" 

f{ns,; com:1:11y disi ill gil ish;::> 111m -:a.;~ (:I;; \\d I as .1/(/.,111/) from Ih i~ iIl5[;!1Il m:\lIcr ill,,'far <I:; mIl' 
Supn:lilc COlirl selling <lsiC/·: :1 I:!X d.'ed (;'1' <lily ~(allltOry (Il1IH:L'lllplia!ll':": \',"h~11 !h~ I:i-. il :1-:[i,)11 5-:;::kill~ 
sHch rdi~f is lih:d \\ ithin Iii:: staltltPl': Ihree.: (j) y::ar I'c.:ridd I:U!iI:!iil\:d ill W.'S! l'ir:::;ilii,/ C..,ci<' .,' /I ..!--I-·/. 
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As reflectecl in its Order Regarc/ing Hearing On July 14, 20-15 eiltered on July 29, 

2015. this Court found constructive service appropriate flerein concerning the ne\.vly 

added Dc:f'~!idan:$ in LE~D's Cirllenck:d Cornpiaints jOiiiiilg additional d:::f:::nc/al1ts. 

.A.ccorclingly, it directE:cl L&O's legal counsel to submit "8 plan for tile type and method of 

constructive service to compel service of !JiOcess in this case and satisfy due process". 

Such matter hael beer. raised by L&D ill its Motion To Permit Constructive 

Service filed herein on June 22. 20'15 which included 8 docliment listing the additionally 

made Defendants 811(/ their respective status as La having been served. This Court's 

Order entereci on July 6, 2015 established Response a deadline of July 14, 2015 for any 

such Response from any other party herein. NOlle were filed. 

This r'llotion requEsted an Order permitting cOllsiructive service for those 

individuals who did not receiVE notice by Certified Mail Return Receipt Requested 

Restricted to Addressee. This constructive service to be pursuant !o Rule 4(e} of the 

\ii/as! Virginia Rules oi Civil Procedure by publication in the Clarksburg E>:poneni 

Telegram and by publication in a general circulation newspaper ill London. England, 

once a week for three successive v!eeks as some of these individuals' last knovm 

addresses beJiaved to be in Great Britain. Additional constructive service was to include 

sending slich Defendants. by First Class ivlail. the SCllne publication notice and including 

a copy of tile Summons and Amended Complaint. 

L&O's legal counsel filed its Plain/iff' Proposecl Notice Plan Uncler Rule 4(e) And 

Brief on July 29. 2015 with an accompanying Arfie/avii In Support Of Service By 

PuiJlication and its Amendment To Plaintiffs Proposed Notice Plan Uncler Rule 4(e) filed 

on July 3D, 2015. 
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On August "9. 2015, L&D's legal counsel filed C! Pui)lisller's Ccrtiiicalt; from TIle 

Exponenl Telegram cJa:eci August 1'i. 2015 certifying publication of an Order of 

Publication in this matier on Augusl 3, 2015 and August 10.20'15, 

The Defenclants \'Jf!ose aeldress or V!llereabouts are unknm'/Il or V.;110 oli1er"",ise 

could nol be located, as identified and so named in slich Order of Publication included: 

Charles Lee {,nclre\;'Js. III; Charles L'2e AndrevJs. III. Trust; Charles Lee Barroll: Louise 

B. Barton: Millard I( Beyer; John Forster Cooper: Melissa P. Smitl1; NclllCY I<ing 

Andrev/s Stetson Trust; Josephine B. Taylor: Robin Tunstall Johnson Tuc~~; Clnd fviarion 

A. Young Trust. ;0 

Tile record cloes not reflect there being any Publisher's Certificato or like 

document filed herein by L&O's leg?1 counsel "'lith resPect to any Order of Pui)Iication 

having nlll in a London, England newspaper of general circulation as proposed anel 

allo','/ed. Furthermore, the record does not reflect any additional inforrnation filed as to 

the additional first class mailing to these identified defendants or, alternati'/ely, to 

"occupants" at the addresses being utilized for such constructive service, 

Accordingly, this Court hereby ORDERS tilat Plaintiffs' legal counsel be and is 

DIRECTED to forthwith file and make a matter of record herein such Publisher's 

Celtificate or like documentation v/ith regard to the previollsl}; permitted service by 

publication in keeping v,ith plaintiff's proposed notice plan under Rule 4(e) as it may 

pertain to any Order of Publication being rLin in sLlch London. England ne'Nspaper. 

Standard of Review for SUllima('\/ Judament ane! Declaratory Judament 

Rule 56(a) oi the West Virginia Rules of Civil Procedure states in part thaI. 

"A party seeking to ... obtain a declaratory judgment may... ll1ove with or without 

---"---
I~ L& [)' ~ k'g:!I cOlln~'-'1 ~l:gg<:~;d thai ';Ih.:il rilI.it.; had likd: h:r:1i ill:!::.:,l lin:: i, l Ih~' p;r~;a~1.' "I' lim;! :lnd 
Ih;1I informatitlll hat! hccn n:cci\l.:d Ih:H lhl: )"lari,)j) :\. Young lrll~L ill p:rrli<:ldar. \\:lS h.:rmin:lI<:tI. 
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supporting afiidavits ror c: summary ju<lfllll~nt in tile pCif I:/s favor upon ali or any part 

thereof. ,. F uriherlllore. subsectiulJ (c) thereor states il1 par! thaI. "Tile jl!CJgment sought 

shall be rGilcl~red forthwilil if the pleadings, depositions, anS'.',ers to inlerrogatories and 

admissions on file ... sho':: itl:li there is no genuine iSS1I0 C'S 10 Clny ma!efic!! fact and 

that the mavin£! party is entitled to a judgment as a matter of I a '1./ ... 

I\S to any required defense by t11e nOll-moving party. SUbsection (e) thereof 

states in part that. ..... an adverse party may flat rest lIpon tile mere allegations or 

denials of the adverse party's pleading, but the ad'/erse party's response, ... , must set 

forth specific facts sl1o'.-'.;il1g that ihere is a genuine issue for trial." 

Rule 56 is ·· ... designee! to eileel a prompt disposition of a conlroversy on the 

merits without resorting to a lengtl1y trial, if in essence there is 110 real dispute as to the 

salient facts or if only a question of 181,', is involved." Hanks v. Beckley Net'lspaper Corp .. 

153 W. Va. 834, 837, 172 S.E.2ci 816. 317 ('1970). (Citation string omitted). 

Accordingly, our West Virginia SupremE Court of Appeals has clearly stated on 

numerous occasions tilat, "ia] Illation for summary judgment should be granfed only 

when it is clear that there is no genuine issue of fact to be triec! and inquiry concerning 

the facts is not desirable to clarify tile application of the law." Sy!. Pi. 3, Aetna Casualty 

& Surety Co. v. Fee/era/Ins. Co. of Ne\·;· York. 148 W. Va. 160. 160. 133 S.E.2d 770. 

771 (1963). (Citation string omitted). 

Under this standard. "[t]he circuit court's iunction at the summarj judgment stage 

is not to 'Neigh U1e evidence and determine the truth of the matter, but is to determine 

whether there is a genuine issue for trial.·' Sy!. pt. 3, Painter v. Peavy, 192 IN Va. 189. 

451 S.E.2d 755 (1994). However, "the party opposing ... summary judgment must offer 



more than a 'mare scintilla' of evidence in support of their aliegCllions: .... they IIlllst 

produce evicience from 1/!l1ic!l a rationel juror could Tind in tileir lavoL" lei (11 '193. 

In other worcfs. "Summary judgment is apPlOpriate if, from the totality of tile 

eviclence presentecf, the record could not lead a rational trier of fact to find for th,~ 

nonmoving party, SLJcf1 as 1:;1)er8 tile nOllllloving party Ilas failed to make a sufficient 

Slio\'/ing on an essential element of the case thelt it has the burden to prol/e.'· Syl. pt. 2. 

Williams v. Precision Coil, Inc.. 194 W.Va. 52: 459 S.E.2d 329 (1995). 

"If the moving party makes a properly supported molion for sUlllmary judgment 

and can shm" by affinnati'!e evidence that there is no genuine issue of a matarial fact: 

the burden of procluction silifts to tile nonmoving party who must either (1) rehabilitate 

the evidence aHackecl by the moving party. (2) produce Clc!ditional evicience shm'/ing the 

existence of a genuine issue for tria!, or (3) submit an affidavit explaining \tlily furll1ei 

discovery is necessary as provided in Rule 56(0 of the West Virginia Rules of Civil 

Procedure." Syl. pt. 3, fel. 

Herein especially. summary judgment may be appropriate if the nonmoving party 

rests merely lipan conclusory allegations, improbable inferences, and unsupported 

speculation. See JO/II7S011 v. I<illmer, 219 W. Va 320, 633 S.E.2d 265. 268 (2006). 

Summary judgment is particulaily appropriate 1II11ere the nonmoving party has 

(ailecf to make a sufficient showing on all essential element of the CClse v,hich he has 

the burden of proving. See Hall's Par/{ tvlotel, Inc. v. Rover Construction, Inc., 194 

'vV.Va. 309. 460 S.E.2d 444 (1995). Also see. Brady v. Oeals on Wheels. Inc.. 542 

S,E2cf 457 (2000j 1,'-I11.::re oLlr Supreme Court of Appeals quoted Beale v. /-Iardy. 769 

F.2d 213, 214 (4th Cir. 1985): "A non-moving party cannot create a genuine issue of 

material fact through a mere speculation or the building of one inference upon another". 



"SU!l1n18ry judgment c~nnot b~ deieCliecj Oll the basis of factual assertions 

containeci in the brief of the party opposing 8 motion for such judgment." Syl. pt. 6. 

/vicCu!lough Oil, Inc. v. Rezok, 176 \!\/Va. 638, 346 S.E.2cJ 788 (1986): Syl. pl. 3, 

Guthrie v. NOitli!".'estelll i'liuiui:! Life Insuram;o Co., '158 \tV.VCI. "l, 208 S.E .2d GO (1974). 

/\ccorciingly, genercl! Clliegations thaI clo not 5110'." facls \':ith detail and prt':cisiOIl are 

insufficient to prevent Giltry of summary judgment for the moving party. 

Ru!e 57 of the West Virginia Rules of CMf Procedure states, in v;hole: 

Tlie procedure for obtaining a declaratory judgment pursuant to the \;\Jest 
Virginia Uniform Declaratory Judgments Act, Coc/e chapter 55, mticle 13 [§ 55­
13·1 et seq.], shall be in accordance with these rules, and the right to trial by 
jury may be clem;lrlcled under the circurnslances and in the manner proviclecl in 
Ru!es 38 and 39. Tile existEncE of another adequate remedy does not preclucie 
a judgment for declaratory relief in cases 'Nl1er(: it is appropriatE. A parly may 
demand declaratory relief or coercive relief or both in one action. Further relief 
based on a declaratory judgment may be granted in the declaralOiY action or 
upon petition to any courl in which the declaratory action might have been 
instituted. The cOllr! may order a sPeedy hearing of an action for a declaratory 
judgment and may advance it on the calendar. 

'-Nest Virginia Code § 55·13-1 states, to-wit: 

Courts of record ..vithin their respective jurisdictions shall have power to 
declare rights, status anci other legal relations v/llether or not further relief is or 
could be claimed. No action or proceeding shall be open to objection on tile 
ground that a declaratory judgment or decree is prayed for. The declaration 
may be either affirmative or negative in form and effect; and sLlch dec!araiions 
silalillave the force and effect of a final judgment or decree. 

A cieclaratory judgment action is a proper procedure for an adjudication of the 

legal rights and dutieS of parties to an actual, existing conlro'/ersy that involves the 

construclion or application of a statute Oi of statutes. AI1illl" v. County COlllt, 153 W. 

Va. GO, '167 S.E.2d 558 (1969). Also see Mongold v. Ma.vle. 192 VV.Va. 353,452 S.E.2d 

444 (1994). 

The constitutionality of a statute may IJ8 determined in a declaratory judgment 

action. Nuckols v. Athey. 149 IN.Va. 40.138 S.E.2d 344 (1964). 



Anal'lsis and Discussion 

Upon mature consicleration of all of which, i1lcluding the joined parties' plethora of 

pleadings, pending motions and responses tberGon within tile record illlIs far oenerat""cI 
~ ~ 

by the respective parties, the COllrl he,eby l11akes tile follm'/iilg <1nalysis \'/1111 additional 

findings and conclusions. 

1. This COLlrl has 8ppropriate subject matter and procedural jurisdiction as 

v-Ie-II as personal jurisdiction over all necessary parties Ilerein v-litll regard to declaring, 

as a matter of law: tile present o'"mersilip interest(s) pertaining to the slIbject oil and 

gas mineral parcels underlying tile related real estate at issue herein (hereinafter 

referred to as the hSubject Properiy"") and located in Harrison COllnty, West Virginia as 

fully identified and described in variolls plecldings. As slIch, it is a proper venue for the 

proceedings conducted herein and has proper legal 8ull10rity for the relieT so being 

ordered. 

2. TI1e central issue in this caSE: is tile determination of the present 

o'lmership interests of the oil and gas in two adjacent tracts of land. described in deeds 

as containing 819 acres anel 231 acres, all Middle Fork of Sycamore Creek in Union 

District, Harrison County, West Virginia. (See Stipulated Document Nos. 1 and 2). 

3. In order 10 determine interests in tile Subject Property. it is incumbent to 

review and ascertain to a legal certainty the cl1ain of title for sLlch tracts of land and 

underlying oil and gas as v/ell as tile related oil and gas assessment of such interests 

as reflected on the Land Books of Harrison County, I.Nest Virginia. 

4. L&D along I:lith Richard Snowden Andrews, Jr. and The Marion A. Young 

Trust (by her surviving children, Charles A. Young. David L Young and Lavinia Young 

Davis) particularly request: 



(i1) declaration that the quitclaim Tax D:ed iSSlI'2cl 10 Ross is 1J0id and of no fOice or 

effecl; anci (b) quieting the till·? to til'; subject properl:1 by ic!entifyin9 the O\;'/ilers of the 

subject property. .i>Jfer these c.feTerminations are r~larje. this Cowt should then permit 

the parties to provide ill,'liih their positions as to the percentage of undivided o'/mersl1ip 

interests in the subject properly. 

5. Ross particularly avers acquisition of an 80% inlerest in ihe subjecl oil and 

gas mineral parcels underlying the relatecl real estate (racts by Quitclaim Deecl (aka 

"Tax Deed') (rol11 the Clerk of the County Commissions of Harrison County, \'\fest 

Virginia, dated April '11, 2003 and recorded in the Office of tile Clerk or tile County 

Commission of Harrison County, \Nest Virginia, in Deed Book 1349, at Page 1170. 

(See StipUlated Doclll11ent Nos. 17 and 47). Issuance of sllch 'Tax Deed" resulted from 

Ross's purchase of a delinquent lax lien assessed in the name of Charles Lee Anclrews 

at the 2001 Harrison County Delinquent Tax Sale. 

6. Charles Lee Andrews held legal title to all o'lmersl1ip interest in the 

Subject Properly at issue herein from January 8, 189'1 until March 2, 1920 as trustee for 

lhe benefit of Mary Catherine Lee Andre·ws. (See Stipulated Document Nos. 3, 5 and 

6). 

7. Originally. these t'l'/o (2) tracts of land VJere owned by Ricllard Snovvden 

Andrews in 100% fee simple absoluie by Deed dated July 14, 1859 and Deed dated 

October 10. 1889. (See Stipulated Document Nos. 1 and 2). 

8. By recorded Deed dated April 4. 1903. he as trustee along with Mary 

(Catherine) Lee Andrews as widow of R. Snowden Andrews deceased conveyed, as 

intended, to Jonathan D. Springer all of the surface of such tracts of land as well as all 
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minerells underlying tile same except the oil and gas tllerein reServed <mel exceptecl amI 

the co?1 theretofore sold and cOlweycd. (See Stipulated Document No.5). 

9. Ms. AndrewS died on r..'lafcil 2, '1920. Uncler her V'JiIi iilcillclin~! fille (5) 

coclicils (Sec Stipulated Document r\)o. G) she devised. to-wil: 

(a) An undivided one-fifill (1/5 or 20%) interest in these reserved oil and gas 

mineral parcels underlying tilese t\'-JO (2) related tracts of lanel (i.e.: Subject Property) to 

each of her surviving children. to-\'/ii; LOllisCl Lee AncJre'J'Is (Bacon Eldridge), Carolyn 

SnQl..'1c1en Andrews (Fahnestock), Charles Lee Andrews (wl1o had served as truslee for 

her benefit as hereinabove addressed). and George Snowden Andrevvs and thereby 

comprising 2.11 undivided iour-flitils (4/5 or 80c/.'1) interest. 

(b) An undivided one-fiiteenlh ('1115 or 6.666%) interest in the Subject 

Property to each of her grandchildren, to-wit: I=(osalie Tunstall Smith (Foster Cooper). 

Anita Tunstall Smith and Marion Tunstall Smith (being the surviving children of Ms. 

Andre",,'s daughter, Emily Rosalie !-\ndrews Tunstall Smith, who had predeceased her) 

and thereby comprising in total an undivided one-fifO) (1/5 or 200k) interest in the 

Subject Property. 

10. As for the undivided one-fifth (1/5 or 20%) interest inherited by these three 

(3) Smith grandchildren, to-'.'-li1: 

(a) An affidavit of heirship dated JLtne G. 1986 and duly iecorded by John 

Forster Cooper (son of Rosalie Forster Cooper and nephew of Anita Tunstall Smith) 

establislles Anita Tunstall Smith dying intestate, single and witl10ut issue thereby 

leaving her her sisters, Rosalie Forster Cooper (fln/a Rosalie Tunstall Smitll) and 

Marion Tunstall Johnson Tuck (f/n/a Marion Tunstall Smith) as \,'/ell as her half-sister, 



Josephine Tunstall BcHrol as 11er heirs at le:!\'!, (SeD Stipulated Document No. 32). As Cl 

result: 

(i) Rosalie Forster Coop.::;r owned an unciivided S8'Jell-Se\Jellly fifth (7Ii'S or 

9.333%) interest in tile Subject Property at tile time of her ci2ath that she bequeathed in 

equal shares to her three (3) childreil: to-wit John Forster Cooper: Anthony Forster 

Cooper Clnd Catherine Lee Tscilappat. (See Stipulated Document No. 7). Thereby, 

each child inherited ail uncli',icled seven-tv·!o Ilundred am/twenty-fifth (7/225 or 3.111 %) 

interest in the Subject Property. 

Oi} Marion Tunstall Smith Jollnson Tuck combined interests received from her 

grandmother and sister passed through in trust and intestate sliccession eventually to 

her last remaining heir at la\'I. her son Robin Tunstall Johnson \·...,1,0 purportedly passed 

a'...,ay in January of 1983. Thereby, Ilis inherited interest became an undivided seven· 

seventy fifth (7175 or 9.333%) interest in the Subject Properly. (See Stipulateci 

Document Nos. 11. 12, 16,30,31.32.34,35 and 41). 

(iii) Josephine Tunstall Sarrai receiv~d an undivided one-seventy fifth (1/75 or 

1.333%) interest in the Subject Property tilat eventually passed. CIS part of her residue 

estate in trust, for her children believed to be Louise Barroll Barton, Josephine Barroll 

Taylor and Charles L. Bairoil (named Defendants herein as Louise B. Barton. Josephine 

B. Taylor and Charles L. Barroll (deceased») 

(i'l) Tl1e slim total of these inherited interests being and undivideci one-fifth 

(1/5 or 20%) o\'mersl1ip interest in the Subject Property at issue herein. 

11. As for the derivation 01 the undivided one-iiftfl (1/5 or 20!l/;) o','mership 

interest in the Subject Property inherited by Carolyn Snowden Andre\,.vs (Fahnstock): 
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(a) Pursuant to ('Ils, Fallneslod(s Will and Codicils probated and recorded in 

ths Harrison County's Clerk's Office on July 28. '1985 at Viii!! Book No.1 09 at Page 355 

(See Stipulated Document No. 26). siJe bequeathed SlIct) oil and gas irlterest (i.e.: 

Subject Property) unto her children, Snowden A FClhllestock, Gibson Fahl1(;!slock and 

Iviargaret Fahnestock Drummond Wolff as parI of her residucllY estate to her executors 

and/or trustees as established therein. 

(b) Snowden A. Fahnestock, Gibson Fahnesstock and Margaret Fahnestock 

Drumlllon \IVai IT, as executors of their f·Jlother's testamentary esiate, purportedly 

eXecuted a Deed granting and conveying unto Harry Parsons Cross "the one-fifth ('1/5) 

undivided interest in and to the oil and gas within and underlying that certain tract or 

parcel of land, containing 1,041.2 acres, more Of less, situate and being on tile waters 

of Sycamore Creek, in Union District, Harrison County, West Virginia. and being one­

fifth (115) undivided interest in and to the oil and gas, together with the right to entei on 

said tract or parcel of land and bore for the same. reserved in that certain deed dated 

the 4th clay of April, 1904 ... ,". (Sea Stipulated Document Nos. 29 and S). 

(i) Such purported Deed dated December 1, 1949 and deemed to be in 

incompleLe form and statutory compliance, was not made a matter of record in the 

Office of County Clerk of Harrison County, West Virginia until August 13, 2014 which 

was v/eU after the commenCEmEnt of this civil action. 

12. As for the llndivided one-rifth (1/5 or 20%) ownersf1ip interest in the 

Subject Property inherited by Louise Bacon Eldridge: 

(a) Under her (Louisa Lee Andrews Eldridge) Last \NiII and Testament and 

administration thereof, she bequeathed such interest inheritEcJ from her mother. Mary 

Catherine Lee Andrevis, to her brother. Charles Lee AndreWS, thereby giving him an 



undivicied tv/a-fifths (2/5 or ,~O%) QI.·1i10rship interest in tile Subject Property. (Seo 

Stipulated Document no. 27). 

·i3. As for tl1e undivided one-fifth (1/5 or 20%) interest in tlH~ Subject Property 

inl1eritecl by George S. 1~l1ci(e~·/s. to-wit: 

(a) Under his (George Sno'l/den ,l',ndre';!s) Last V'JiII and Testam:::nt ami 

administration thereof. 11e bequeathed sLlcil interest inherited from his mother. Mmy 

Catherine Lee Andrews. to his niece and nepllev.Js, Richmd S. f.I.ndre~·Js, Charles Lee 

AndreI/IS, Jr. and Carolyn Thurber Caoley (chilciren of his brothGr, Chmles Lee 

Andrev/s). (See Stipulated Document No. 25). 

14. As for the combined undivided t\-'/o-fifths (215 or 40%) ol/msrship interest in 

the Subject Property inherited by Charles Lee Andrews from his mother. r',llary Catherine 

Lee Andre"''1s. and his sister. Louise Bacon Eldridge: 

(a) Under his (Charles Lee Andre~'Js a/k/a Ch,ules L I\ndrews) Last Will and 

Testament and administration thereoi, Ile bequeathed slich undivided hvo-fifths (2/5 or 

40%) interest in the Subject Property to his children, Richard Snowden Andrews, 

CharleS Lee .u.nclrel,.'!s, Jr. and Caroline Amelia Walden Anc!re\'lS Thurber. (See 

Stipulated Document No. 28). 

15. As a rEsult of these testamentary bequests by George S. Andrews and 

Charles Lee Andrews; Richard S. Andre'Ns, Charles Lee Ancire';'Is. Jr. ailci Carolyn 

(Amelia \Nalden Andre\'Js) Thurber (Cooley) each inheritecl an undivided one-iifth (115 or 

20%) O'v'lnership interest in the Subject Property. 

16. As for tile undivided one-fiftll (1/5 or 20%) ov-mership interest in tlle: 

Subject Property inherited by Charles Lea Ancirews. Jr.. to-wit: 
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(a) Uncier his (Charles Lee Andrel/·/s, Jr.) Last Wil! anci Testament and 

aciministration thereof, he beqi.h')athe~l such undivicl,:=d one-fifth ("i/S or 20%) interest in 

the Subject Property to his wife. Nancy Sumner l<il19 Andre':is. if she SUI'Ji'led him 

otherwise to tile trustee(s) of the "Nancy Sumnei Kin9 Anclrev/s Trust". (See Stipulated 

Document No. 39). ,1 

17. As for the undivided one-fifth (1/5 or 20%) O\vnersilip interest in the 

Subject Property inherited by Carolyn Thurber Cooley, to-wit: 

(a) Under her (Carolyn T. Cooley) Last Will and Testament and administration 

thereof, she bequeathecl such undivicfed one·fifth (1/5 or 20%) interest in the Subject 

Propel1y to her children specifically named and identified therein as Edytlle T. Donovan, 

H. R. Thurber. Jr., Emma T. vVyatt and Richard S. Thurber. (See Stipulated Document 

No. 37). 

(b) As a result of these testamentary bequests by Carolyn TlllIrber Cooley; 

Edythe T. Donovan, H. (Harry) R. Thurber, Jr., Emma T. Wyatt and Richard S. Thurber 

each inherited an undivided one-tv/entieth (1120 or 5%) O'.'lnership inter.::st in tile 

Subject Property. 

18. The Thurber li'ling Trust anel Harry R. Thurber. Jr.. (deceased) 

Defendants correctly aver that there is no genuine issue as to any material fact that the 

Susan 'vV. Thurber Living Trust is the current ov·mer of an undivided one-i'Nentieth (1120 

or 5%) interest in and to the Subject Property ane! cannot be affected or reduced by any 

claims asserted in this instcmt matter. Such Defendants establish a valid chain of title to 

such interest that has been separately assessed "vitll property taxes paid so that it was 

never delinquent or sold or forfeited to the State !of 'IVest Virginia or to any third-party 
"---'--_. _...._--_. 
:i l:mkr her (~;!IIC: S\lllill~r King :\ndr(:w;'i 1.;l>t \\'ill alld T.:st;Hll.:nl :!IId ndlllinislr;:tinn Ih~r~(I( sh~ 
h~qllcnth&:d ,IllY olher slIeh interest in r&:al cstah.: she died Ill);;Scs";I,'d I" the Irlist&:I..'(s) nr the "1'\ancy 
Smnm:r King. ;\lIdrc\\"s Trust. IS,',' StiPlll:tl~d 1),'clIlIlcnl ;'\0..!O). 
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purchaser, including Ross. (See pflrticu/ady. Stipulated DoclIment Nos. G, 21, 25, 28, 

37, 54.60 2Ilcl61). 

19. Tile Donovan, Levine, Oakley. Tl1urber and Wyatt Defendallts collectively 

establish inter alia to a legal certainty lilat Oefemiclnts, PCltrick F. Donovan, Hichard S. 

Thurber :2 and Sno':'1c1en IflJ'yaa each currently O'."/Il an uncfi\/idecf inlerest (5°!v) in and to 

the Subject Property througll a valicl chain of title to slIch incliviclual interests. (See 

Stipulated Document Nos. 1. 37,46.49.51. 55, 79). 

20. Furthermore. their respectil/e iilterests Ilave each be~n regularly assessed 

upon the Land Books of Harrison County. 'Nest Virginia since the tax year 2000 without 

interruption and they have each received royalty andlor rental income from some of the 

named Defendants herein as identiflecl. 

21. Ross's f\pril 2003 tax (Ieeel did not convey thG unci'/ided interests of these 

Defendants. (See particularly, Stipulated Document Nos 1,37,46.49,51.55 and 79). 

22. As for Il1e undivided one·fin" (1/5 or 20%} ownership interest in the 

Subject Property inherited by Richard S. Andre\'Js from his father. Charles Lee 

Andrews, and unde, George S. Andre\'/, to-v'lit: 

(a) Under his (Richard Snowden Andrev/s) Last Will and Testament and 

administration thereof. he bequeathed such undi'/idecl one-fiith (115 or 20"/u) o':mership 

interest in the Subject Property in nine (9) equal shares. to-v/it: three (3) equal shares 

to his v/ife, Frances Brooks Andrews; four (4) equal shares to his son, Richard Snowden 

Anarev/s. Jr.; and two (2) equal shares in trust to his daughter. Marion A. Young. As a 

result thereof: 

--_._-_....-
I: U', Di.·cJ d~h.'d .IUl!~ IC). 2Q 1·1. pl'r':':lliJ ill th ... llnrrisl'il C(ltHiI\ Ckr]"':; Ofli-:c in D\.';:d B,wk 15.'5. ai 
P;!gc 991, Richard S. Thurh::r l:()it\c~I.:d ~\II his righl. tille ;lOti 'ifli~n:"1 ill Ih;: :>ubjc':l milll:ral par.:cl;) 
lInd~rlying the rclat;:d rcal cslat;: hCl';:ill 10 Ridlard S. '1 hmber and TillH'llly :--1. ., hurh..:r ,t:; Co·Tnl';h:cs oi' 
Ih~ Richard S. Thurh::r Trus!. (Sc,' Siil'"l,nl.'d J).''':llll1\'UI ~Q. 5~). 
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(i) Hicharci S. AndreI/Is. Jr. receivecl an undi'Jideci four-forty-fifths (4/45 or 

8.888%) ownership interest in Ille Subject Property. 

(ii) Marion A. Young received. in (rust, 811 undivideci two-iorty-fifths (2/45 or 

4.444%) Q'.·mership interest in tl1e Subject Properly. 

(iii) Frances Brooks i\ncJrev/s received an undivided 1I1ree-forly-fifths (3/45 or 

6.666%) o'.o'mership interest in tile Subject Property. 

(See Stipulated Docliment No. 38). 

23. As for the undivided three-forty-fifths (3/45 or 6.656%) ownership interest 

in the Subject Property inherilcd by Frances Brooks Ancire'.vs, to-INit: 

(a) Under Frances Brooks Alldrev/s's Last Will anci Testal1lent and 

administration thereof. she beqUeaUlec! sucil undivided tilree-forty-fiftlls (3/45 or 

6.666%) ovm.~rship interest to her daughter. Phyllis Fletcher Saunders. (See Stipulated 

Document No. 42). 

(b) Under Phyllis F. Saunders's Last Will and Testament and administration 

thereof, she bequeathed sucil undivided three-fofty-fifths (3f45 or 6.666%) interest 

received irom her mother to her sons; Charles H. T. Saunders. Douglas 'IN. Saunders 

and Donald B. Saunders. As a rEsult thereof. to-I,vit: 

(i) Charles H. T. Saunders received an undivided one-rorty-iifths (1/45 or 

2.222%) ovmership interest in the Subject Property. 

(Ii) Douglas \iV. Saunders received an unciivicied one-forty-fifths (1/45 or 

2.222%) o\-'mership interest in the Subject Property. 

(iii) Donald 8. Saunders received an undivided one-forly-fifths (1/45 or 

2.222%) ownership interest in the Subject Property. 

(See Stipulated Document No. 50). 
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24. Ross successfully estClblishes. in SUn1I11c:ry fashion as a maHer of law. that 

it is entitiecl to SUllllllary jllclflr~,ent ciue to O\'ming an lIl1c1ivicloci four-fifths (415 or 80%) 

I' . , . S
owners,lip Inlerest Hi tile t;bjec~ 1'(0;;21"[/. Such interest V·fas c::5s,,=ss'2d in the iiame of 

Charies Lee Anclre,,'/s and sold to Ross 2\ file 2001 cielinqllent ("x salf:. 

25. That undivided four-fifths (4/5 or 80%) ownership interest includes 

interests nO'l! deemed erroneously claimed by L&D and reali9ned R:cllarcf SnOWden 

Andrews. Jr.. tile Marion A Young Trust (and/or its sliccessors Charles A. Young. 

David L. Young and Lavinia Young Davis). the Phyllis F. Saundsfs heirs (Defendants 

Charles Saunders. Douglas Saunders and Donald Saunders). and Hiizelberger 

because inter alia they or their predecessors in title \·vere not separately assessed for 

tiieir real property interests in the OS.G. 

26. Essentially, inter alia. Ross convincingly aSSerts inter alia that: (a) these 

parties failed to do wllat was required and necessary in order to have ti1eir respective oil 

and mineral parcel interests underlying tile related real estate tracts separately 

assessed or pay the delinquent taxes on the account tlla! included their interests; (b) 

having neglected to do so. their respecti'Je ownership interests 'Here legitimately sold 

out from under them; and (c) any potential claims of these parties' are properly barred 

by the three (3) year stalute of limitation 011 challenges to ta;< deeds (i.e.; Wesl Virginia 

Code § 11A-4-4(a)). 

27. L&D incorrectly pwports to have acquired its O'o'lI1ership interest in the 

subject oil and gas mineral parcels ullderlying the related real estate tracts by way of 

duly notarized QlJitclaim Deeds executed by Deborah Lee Tschappat and Michael 

Hillman Tschappat as reSPectiVe heirs of Catherine Lee Tschappat (See Stipulated 

Document Nos. 9 and 10j. 



28. Ross purchased the eielillquanl fax lieil in the name- of Cllarles Lee 

Andrews against the real property describecl, in parI. therein as 1042.62 AC O&.G 

Sycamore Creek. Such real properly is furil1er bounded and described in tile related 

Quitc/aim Deec/, to-wit 

... the real estate on Wllich the lax lien so purchases existed, situated in 
the Counly of Harrison boundeel and described as follows: 

All undivicled interest in the oil and gas ullclerlying Illat 
certain tract of land, assessed as 1042.62 acres. but 
conveyed as 1041.2 acres, situatec! on the water of 
Sycamore. Union-Outside District, Harrison County. V'/est 
Virginia ... [v/itil a more pClrticular boundary description 
therein iollowingj ... contammg 1041.L acres. more or less, 
being the same tract described by the deed recorded in 
Deed Book 136 CIt page 494. 

(See Stipulated Document Nos. 5, 17 and 47). 

29. In keeping with West Virginia Code § l1A-3-19, Ross provided to the 

Clerk of the County Commission of Harrison County. Vvest Virginia iiS ··Ust Of Those To 

Be Served Vi/itll Notice To Redeem". 

30. The persons named and identified (each including "or his heirs at 1a'..", 

devisees. creditors. repreSentatiVeS, successors or assigns) in sllch List for notice 

provided and served by certified mail included: CharleS Lee Andrews, Richard C. 

Tllurber. Emma T. Wyatt, H. R. Thurber, Jr. and Edyth T. Donavan [sic]. Those likel;'lise 

named and idsnliiied therein provided and served notice by publication included: Louis 

8. Barton, R. Sno\,o.;den .A.ndrew. Jr.. N8ncy King AndreWS Stetson, Francis Brooks 

Andre'NS f Marion A. Young. Rosalie Forster Cooper, Robin Johnson Tuck. Josephine B. 

Taylor. Charles Lee Barreli. Rosalie Tunstall Smith. Anita Tunstall Smith and Marion 

Tunstall Smith. 



31. One proper real estate lax c:ssessmen: existed ill respect to the entire 

1041 8cres of oil 8nel gas lliineral pclfcels underlying tbe related real esi8te (i.e.: the 

Subject Properly), v!l1icl1 VIas Ille tax assessment in the nallie of Charles Lee l\ndrev,ls 

ior 1,042.62 acres (Le.: account #6423181). 

32. El1lmi Wyatt H. R Tilurber. Jr.. Richard S. Thurber and Edythe T. 

Donovan (each properly claiming an lllldivici-3(i one-h.',entie{il (1/20 or 5'1';') interest in the 

Subject Property) requested separation of tllei; respectitjE interests in the Subject 

Properly from tt1e ta:.: assessment in the name of Charles Lee !\ncire\'/s (i.e.; account 

#6428181 ). 

33. Tflere are no other icfentiiied requests on sufficient recoid by any other 

professed owner for separation of any undivided interest in the subjecl oil and gas 

mineral parcels underlying tile related real estate tracts made to or acknowledged by 

the proper autllorities ane! offices of the County Commission of Harrison County, 'West 

Virginia, (See Stipulated DoclIment Nos. 18,21 ane! 94 at pp. 29-36, 56-60). 

34. As sLlch, the Harrison County Assessor's assessn"lenl of tile subject oil 

and gas mineral parcels underlying the related real estate tracts at issue herein in 2000, 

reflscts only tile four (4) undivided interests of Emmi v\lyatt. H. R. Thurber. Jr., Richaid 

S. Thurber and Edytl1e T. Donovan as ha'jing ever been separated out from such 

longstanding assessment in tile name of Charles Lee A"drev·!s prior to Ille delinquent 

tax lien ti1eraon. 

35. During such time that the real estate property taxes became delinquent as 

to the Subject Property. the subsequent sale and purchase by Ross of the related 

delinquent tax lien and the conveyance and recordation of such interests by Tax Deed 

to Ross, other particularly identified Defendants, prEdeCessors in interest and/or 
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realigned parties herein only held personal property ta;.: assessments derived from 

producer's reports on income streams attributable to production from tile subject oil and 

gas mineral parcels, tOol.'lit: 

(8) CaUlerine Tsci18PPJt (~·.:i;il subsequent heirship interGsts purportedly in 

Michael Hillman Tschapp?t and Deborah Lee Tschappal and subsequ8nlly conveyed to 

L&O); 

(b) R.S. Andre ..·.Js (v'/ith subsequent heirship interests purportedly in Richard 

S. Andrews, Jr. and in trust ior Marion A. Young); 

(c) Phyllis Sanciers ('l-lith subsequent heirship interests purportedly in Cilaries 

Saunders. Douglas Sauncier and Donald Saunders): 

(d) Harry P. (Parsons) Cross (then estate) (with such interest purportedly 

conveyed to it by Carolyn S. Fahnestock's executors via deecl unrecorded in Harrison 

County until 2014): and 

(e) Hitzelberger (whose asserted interest herein came through a subsequent 

conveyance by tile purported trllstee of Mr. Cross's estate via Bill of Sale and 

Assignment recorded in Harrison County on January 20, 1939 in D==d BOOK 1306 at 

Page 1155). (See Stipulateci Document No. 44). 

36. tvlost. if not all of theSe. assessments contained incomplete andlor 

incorrect descriptions as well as inaccurate production information. No corrections of 

these inconsistencies '.:-Jere ever requested by any of these individuals or entities. 

37. Prior to or at tile time of 2000 Harrison County tax 2.ssessments and 

related 2001 delinquent tax lien sale. none of these parties ever requested a separate 

assessment of their undivided o'.o'lnership interests in the subject mineral parcels 

underlying tile related real estate tracts. 
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38. Harrison County Assessor's Officel9r,O lax assessments in the names of 

R. S. Andrews and Phyllis Fletcher Saunders 2S I//el! as later assessmenis fn Ihe names 

of their remaining heirs anci parties heii:!in (RichC'lrc! S. Anjrews Jr.. ivl?:rion J\. Young 

TrLlst, Charles Saunders. Douglas SmlncJers and Donale! Saunders) are ali clearly 

described as a5SeSSl1h~nts of leClsed interests ':/hich are personal property and not ele 

fClcio identified real property interests. 

39. Even if such personal piOperty assessments v/ere placee! on Lane! Books 

and the corresponding personal property taxes paid thereon, slIch dOeS not create a 

valid claim of ovmership in and to any related real property interest See vVelch \I. 

Cayton, 183 W.Va. 25'1. 395 S.E.2d 496 (1990). 

40. Accordingly. eighty percent (80%) of slich uncfivided interest in the Subject 

Property originally held by Mary Catherine Lee t,nclrews contimled being assessed ill 

the name of Charles Lee AndreI/Is lip to and incluciing the year 2000. Even though he 

died in 1948, no other heirs and/or slIccessors of Mary Catherine Lee Anclrews 112d any 

of their respective, lIndivided interests separated out of that accollnt (i.e.; Account No. 

6428'181). 

41. P.s slIch and at tile time of Ross's delinquent tax lien purchase of Account 

No. 6428181. an undivided four-fifths (4/5 or 80%) ownership interest in the Subject 

Property (aka the purported 1,042.62 acres more or less alld as further identified in the 

original deeds of conveyance as 819 ane! 231 acres respectively more or less) Vias 

being assessed by slIcll Assessor under SLlch account upon which real estate taxes had 

become delinquent. 
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42. An assessment in the name of one owner of an undivided interest is 

sufficient to carry title of the other owners' interests INhen sold for delinquent tClxes. 

Bennell v. Greer Gas Coal Co .. 'i27 \NVCI. 184,32 S.E.2cl 51 (1944) 

43. The rule is well establisheci that real property and personal properly must 

be assesseel separately. State v. South Penn Oil Co., 42 W.va. 80, 24 S.E. 688 (1896). 

44. Only rea! property is to be assessed on the Land Books. Oil and gas in 

place is an interesl in real property, whereas income stream (which is based on an 

interest in produced or developecl minerals) is an interest in personal property. 

45. ';Oil in place, of course, is part of the land in \ovl1ich it is founel or from which 

il is oblained. When brought to the sLlrfClce and reduced \0 possession it ceases 10 be 

real estate, and becomes personal property, Warren v. Boggs, 83 W.va. a9, 96, 97 

S.E. 589, 592 (19'18). Also see Collins v. Stalnaker. 131 W.Va. 543.547-549.48 S.E.2c1 

430, 432-433 (1948) therein citing Warrell and concurring that oil and gas ill place wilen 

brought to the slirface by production becomes personal property and royalties derived 

therefrom are Iike\Nise personal property. 

46. West Virginia Corle § 11A-3-3 7 states, to-wit: 

[t is the duty of the owner of land to have his lanel entered for 
taxation on the landbooks [sic] of the appropriate county, have 
himself charged with the taxes due thereon, and pay the same. Land 
'llhich, for any five sLlccessive years, shall not have been so entered and 
charged shall, INithout any proceedings therefor, be subject to the 
authority and control of the Auditor and such nonentered lands shall 
thereafter be subject to transfer or sale uncler the pro'/isions of this article 
relating to the Auditor's disposition of lands certifiEd to the Auditor 
pursuant to section eight [§ 11A-3-8J thereof. (Bold type emphasis added 
by this Court). 

47. Accordingly, real estate property mvners have an obligation to have such 

ownership interests accurately entered for taxation on the Land Books of the 

Pa~.: 3K or (i5 
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appropriate county, be properly chClrgccl vvith any taxes clue on that interest ane! timely 

pay those taxes. 

48. Tile p~lrcl'lascr of assessed rc,iI property interests at a delinquent tax sale 

acquires v/hatever inteiesls assess0cl on that tax ticket. unless there is a separate OJ 

redundant assessment. Slate \I. l-Ia(f7Iall, 50 S. E. 828, 57 \flf. Va. 447 (1905). 

49. V.Jhen the iax sale purchaser becomeS the grantee of a tax deed. ~Ves( 

Vilgillia Code § 11A-3-30(Cl) pial/ides that a graniee in a tax deed acquires '· ... all right, 

iitle and interest. in and to tile real estate. as \'/as, at the time of the execution and 

delivery of the cleed, vested in or helel by any person wllo was entitled to redeem ... " a 

right to redeem the interest v!hich vIas solei for (Ielinquent taxes, unleSS such required 

persons had arranged for SEparate assessment and payment of taxes on their real 

property interests. 

50. Wesl Virgini[J Corle § 'j 1A-3-62(a) expressly provides likewise that the title 

acquired by a purchaser of real estate sold at a tax sale, CIt the time of the execution 

and delivery of the deed, vesls in slich purchaser all righi, title and interest held by any 

person 'Nho was entitled to redeem, "unless such person is one, who, being 

required by law to have his interest separately assessed and taxed, has done so 

and has paid all the taxes due thereon[.l" (Bold type emphasis added by this Caliri). 

51. Tllere are limited exceptions wilen tha rights of such other persons owning 

an undivided interest in slIch real estate parcel are expressly saved by statute. to-INit: 

(a) West Virginhl Code § l1A-3-6 [the sale of a real estate tax lien or any real 

estate conveyance by a tax deed to any identified officers therein is lJoidablej. 



(b) vilest Virgini[J Code .§ 11A-:/-2 [right to set Clsicle sale of a real estate tax 

lien or Cl (ax deed within lhree (3) years following delivery with civil Clciioll instituted for 

slIch effect and affecting only slich interest slled upon]. 

(c) West Virginia Code § 111\-4-3 [right to set aside C1 tax (i.2ecl improperly 

obtained from (he cOllnty clerk upon meeting requirements therein stateci wilhin three 

(3) years of such deed's delivery]. 

(eI) West Virginia Corle § 11/\-4-6 [rigllt to redeem by someone under the 

efisability of infancy or menial inCOlllpetelH':Y]. 

A.s to tilis instant litig?tion anel oil Clnd gas parcel O'.'lIlership, only (Nest Virginiu 

Corle § 11A-4-3 is relel/ant to the facts herein. 

52. After there has been a proper delivery of a 1m: deed by the authorized 

Clerk to the appropriate tax sale purcn?ser. liVest Virginia Code § 11A-4-3 provides a 

three (3) year period frol11 the date of delivery in which tile former owner. the former 

owner's heirs, slIccessOiS or assigns or a person who redeemed such real property 

interest conveyed by such tax deed may file a civil action to set tllat deed aside. P,ny 

action taken during this three (3) year time period must be uncier one (1) of the folim'Jing 

circumstances: 

(3) \Nhen the property at issue'has been redeemed. 

(b) VVhen the tax sale purchaser has failed to comply v.Jilll the requirement of 

vVest Virginia Code § 'flA-3-19 [VVilat a purchaser mllst cio berore the deed can be 

secured] regarding the provision of notice of right to redeem. 

(c) Wilen the procedures for service of notice oi rigllt to redeem \'Jere not 

followed according to the time frame required by V:/est Virginia Coele § 11A-3-52 rNhat 

a purchaser mllst do before he can secure a deeel]. 



53, West Virginia Code § 1"1.£\-4-4 [Hight to set aside deed \'/iiol1 one entitled 

to notice not noUfiec.iJ e:.:press!y states in pertinent part to this instant matter, to-'.':it: 

(a) If any person er:ti:10d to be 110tiiiecl unde. the provisions of section 
lV/enty-ti.-iO I§ 'J 1A-3-22] or flfly-frye [§ 1v:....-3-55J. c:rlicle three of tllis 
chapter is nOt served with tile notice 2:S ti1erein required, and c10es not 
have actual kllQl.'/leclge that such notice has been giVen to others in time 
10 proiect his interests by redeeming tile property. he, his t1eirs and 
assigns, may, before tho expiration of three years followi.,,, the 
delivery of the deec/, institute a civil action to set aside the deed. No 
deed shall be set aside under the provisions of this section until payment 
has been made or tendered to the purchaser. or his heirs or assigns. oi 
the amount \'ihich \,vould have besn requireci for redemption, t0gether with 
any taxes which ha'ie been paid on the property since deli'/€ry of the 
deed. I,'Jith interest at the rate of t'.'Ielva percent per annum. 

(b) No title acquired pursuant to this article shall be set aside in 
the absence of a showin£! by clear and convincil1CJ evidence that the 
person \.'Iho originally acquired such title failed to exercise 
reasonably diliqent efforts to provide notice of his intention to 
acquire such title to the complaininq party or his predecessors in 
title. (Bold face type and underline empl1asis provided by ttlis Courl). 

54. The variollsly purportecl, undivided interests in tile Subject Property 

ultimately inherited from Rosalie Forster Cooper's seven-se'Jenty-fifth (7175 or 9.333%) 

by Anthony Forster Cooper. Louise ElizabeUl Forster Cooper Nicholson and Penelope 

Anne Forster Cooper (3.1'11%), Jotln Forster Cooper (3.111°;0). and Catilerine Lee 

Tschappat, jVlichael Hillman Tschappat ancl Deborah Lee Tschappat (3.111 %) were 

never properly and validly assessed, at any time during their reSPective ownership, as 

real property which I;vould have respectively separated slIch interest out from the real 

estate assessment still maintainecl in the name of Charles Lee Andre'J'ls. 

55. As a direct result ihereof. slich real estate interesis \'/ere not readily 

identifiable or discoverCible by a clelinquent lax lien purcllaser attempting to strictly 

comply v/it" statutory' requirements in exercising reasonable due diligence so as to 

provide actual service of notice to any of these individuals. 
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5'3. Upon Ross's T8:< Deed b£:ing delivered to him and its prop8r recordation, 

these respective parties· undivided O'.vnership interests Vlere conveyed thereunder and 

v.tere otherwise lost by lilem absent reciemption or other formal action taken I.·viihin three 

(3) years arier such delivery anci recordation. 

57. ParticulOlrly. Louise Elizabeth Forster Cooper Nicholson Clml Penelope 

A.nne Forster Cooper (or their unknovm heirs or successors), John Forster Cooper (or 

his unknovJrl heirs or successors). Catllerine Lee TschappaL r'Jlici1ael Hillman 

Tschappat and Deborah Lee Tschappat each had the opportunity provided by 

applicable statutes to redeem or othelvJise cilClllenge Ross·s pllrchase at the Delinquent 

Tax Sale on November 5, 2001 and subsequent Tax Deed from such time until April 

2006 which \:voulcl have been three (3) years aiter Ross's Tax Deed l;'/a5 delivereel and 

recorded. Any right to statutorily redeem or otherwise challenge Ross·s Tax Deed 

e:<pired in April 2006 as allY purported claims by these parties io all undivided 

ownership interest in the Subject Property are barred by the applicable statute of 

limitations contained in liVest Virginia Code § ·'1A-4-4(a). 

58, As Michael Hillman Tschappat and Deborah Lee Tschappat lost any 

undivided interest they each Illay have had in the Sllbject Property as a result ali 

thereof, their respective Quitclaim Deeds (See Stiplliated Docurnent Nos. 9 and 10) 

essentially conveying all of their right. title, interest and claims of any kind or nature, in 

the ciescribed property tl1erein purportedly being the related real estate tracts containing 

the underlying oil and gas mineral parcels at isslle herein did not cOfwey any ovmership 

interest whatsoever in the Subject Property to L&D as there was none to convey. 

59. Having not acquired any undivideci ovmersilip interest by slich deeds in 

the Subject Property, L&D lacks legal standing in this instant matter to assert any further 



causes of action herein purportedly relating to Ross, Anlero. Consol, CNX or any other 

named defendant herEin. 

GO. Neithei Hitzelberger noi' I,is precJecessors in title as to his purp.lrted!y 

undivided one-iifth (1/5 Oi 20%) interes: in the Subject Property ever had such interest 

properly anci validly assessed as real property thereby separating il out from the real 

estate assessment still maintained in the name of Charles Lee AndreWS. As" direct 

result, Hitzelberger's asserted undivided interest he purports to have in lhe Subject 

Property vias lost upon the delivery to Ross of its T8X Deed. 

61. Hilzelberger had the opportunity provided by applicable statutes to 

redeem or otllerwise cllallenge Ross's delinquent tax lien purchase at the Tax Sale on 

NO'Jel11ber 5, 200'1 and subsequent Tax Deed delivery and recordation from such time 

until April 2006, which \ovol/iel have been three (3) years after Ross's Tax Deed ItJas 

delivered and recorded. 

62. Any right to statutorily redeem or challenge Ross's Tax Deed expired in 

April 2006 as any purported claim by Hitzelberger to an undivided ovmership interest in 

the Subject Property \ovas never timely undertaken and is now barred by tile applicable 

statute of limitations contained in West Virginia Coele § 11A-4-4(Cl). 

63. There is no admissible evidence to prove thai Hitzelberger was a bona 

fide purchaser of an undivided ownerst1ip interest ill the oil and gas mineral parcels 

underlying the related real estate at issue herein. West Virginia Coele § 11-22-7. 

64. Arguendo. Hilzelberger's assessment in his name pertaining to purported 

leased/royalty interests in slIch property could not be connected by Ross, through any 

reasonably due diligence in meeting statutory requirements. to the Subject Property: 



(8) The Deed purportedly conveying Cmolyn S. Fahnestock's inherited 

interest ill slIch parcels to his predecessor in title, Hany Parsons Cross, \lvas not 

recorded unii! 2014. 

(b) The purported Assignment Allel Conveyance by an acting institutionClI 

trustee of tile Harry Parsons Cross Trust to Hilzelberger (recorded on January 20. 1999 

in the amee of lhe Coullty Clerk of Harrison County) describes only conveying in 

pertinent part herein "rights. titles and interests in and to all oil, gas and other minerals" 

." "wherever situated, including but not limited to being situated in UNION DISTRICT 

OF HARRISON COUNTY: WESTV"~GINIA··" .. 

65. Hilzelberger v·/as assess€d and paid taxes on a leased interest pertaining 

to an income stream from production related to the oil and gas mineral parcels 

underlying tile related feal estate at issue herein. Such personal property assessment 

regardless of its record location in the Assessor's office does not transform it into a real 

property interest and any taxes paid thereon cloes not cover the taxes assessed, due 

and owing on the Subject Property. 

66. !'Jone of the variollsly purported, undivided interests in the Subject 

Property of Richard Snowden Andrews, Jr. (8.888%), Marion Young Heirs (4.444%) and 

the Saunders defendants (Phyllis Saunders [deceased]. CharleS Saunders. Douglas 

Saunders and Donald Saunders) (6.666%) were ever properly and val icily assessed, at 

any time during thair respective ownership, as real property which 'Nould have 

respectively separated SUef1 interests out from the real estate assessment still 

maintained in the name of Charles Lee AndreWS. 

67. As a direct result thereof. such real estate interests were not readily 

identifiable or discoverable by a delinquent tax lien purchaser attempting to strictly 
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comply I.'!ith statutory requirements ill e:<ercising rf;f1sonable due diligence so r:s to 

provide actual service of notice to any of tllese individuc!~s. 

G8. Upon Ross's Tax Deed being delivered to hiill and its proper recordation, 

these respectivE: parties' unclivicied m'mersllip int~rests \'}ere conveyed thereunder anel 

otherwise lost by them absent redemptioll or other formal action taken within three (3) 

years after s~lch dslivery 8nci recorcl?tiO'i. 

59. Particularly, Ricllard Snmvclen AndreWS, Jr. the Marion f\. Young Trust 

andlor its heirs/successors. Charles A. YOllng. David l. Young and Lavinia Young Davis 

the Saunders defendants (Phyllis Saune/ers [deceaseclj. Charles Saunders, Douglas 

Saunders and Donald Sauncfersj each !lacl tile opportunity provided by applicable 

statuteS to recleem or otherwise challenge Ross's purchase at the Delinquent Tax Sale 

on November 5, 2001 alld subsequent Tax Deee! from sLlcil time until J\pril 2006 I/lhich 

would have been three (3) years after Ross's Tax Deed was delivered ane! recorded. 

70. Any right to statutorily redoem or otherwise challenge Ross's Tax Deed 

expired in April 2005 as to any purporieci claims by these parties to an undivided 

ovmership interest in the Subject Property was never timely undertaken and slIch claims 

are now barred by the applicable stalute of limitations contained in lIVest Virginia 

Code § 11A-4-4(a), 

71. The variously purported, undivided interests in the Subject ProPerty of 

Josephine Tunstall Barroll. as an heir of {"nita Tunsta" Smitll, (purportedly being held in 

trllst for her purported children Louise Barroll Barton, Josephine Barroll Taylor and 

Charles l. 8arroll) (1.333%) or of Robin Tunstall Johnson Tuck, as an heir of Anita 

Tunstall Smith. Gerald Tunstall Johnson Tuck and John Johnson Tuck) (9.333%) \'Jere 

never properly and validly assessed as real proPerty tilereby respectively separating 



them out from the real estala assessment still I11Clintained in the name of CharleS Lee 

Andrews. As a direct result. each of these defendants lost their respective interest in 

the Subject Property upon the cieliv8iY to Ross of its Tax Oeed. 

72. TI1ese individuals or lil:::ir successors or heirs Ilad tile opportunity prolJicled 

by applicable statutes to redeem or otiler'.'Jise challenge Ross's purcilC?se at th;; 

Delinquent Tax Sale on November 5. 2001 and subsequent Tax Deed from sue!' lime 

until April 2006, v·/hich \ovolliel have beell three (3) years after Ross's Tax Deed was 

delivered and recorded. 

73. Any right to statutorily redeem or other'll/ise cilallenge Ross's Ta:< Deed 

expired in f\pril 2006 as any purported claims by these parties to an undivided 

o....mersl1ip interest in the Subject Property was never timely undertaken and such claims 

are nQl.'l barred by the applicable statute of limitations contained in West Virginia 

Code § 11A-4-4(a). 

74. As a matter of lav.;, Ross made reasonably due diligent efforts to comply 

v!lth the applicable statutory requirements iollowing its purchase of tile Delinquent Tax 

Lien ell the 2001 Delinquent Ta:< Saie uncleI' the totality of record circumst8nces by. to­

wit: (a) causing a sufficient investigation to be made of the courthouse records in order 

to idenlif}' and locate persons entitled to notice of right to redeem; (b) submitting sllch 

iniormation within the reqUisite time period: (c) having notices timely served by certiiiecf 

mail on such persons and/or entities for \'/hich addresses had been located; and (d) 

having notices timely served by pubiication on all persons sufficiently identified having 

ownership interests and being fOllnel in the recorded, real estate insirulllents pertaining 

to applicable chain of title in the Subject Property by publication as a Class III legal 

advertisement in the Clarksburg ExponentfTelegram. 



75. Tilere is no requirement under VI/est Virginia law a Delinquent Tax Lien 

pllrchas~r must utilize a licensed Clliorney-at-lc':1 for an examinaiioll 0; fEal estate title in 

meeting statutory requirements so 85 to timely finalize c1eli\Jary aile! feceipt of Ta:< Oeed 

rOi such feal estate interests so purcilaseo. 

76. If\lest Virginh; Coeie § 11.4-3-19 requires tile purchaser of a Delinquent 

Ta:< Lien to prepare a list of pErsons entitled to notice upon a good f2iih effort to 

ascertain such persons' identity based upon the information available from public 

records. Ross timely prepared slIch List lipan a good faith efforL 

77. In Mennonite Bel. Of Missions v. Adams, 462 U.S. 791. 103 S.Ct. 2706, 77 

L.Ed. 2d 180 (1983). OUf United States Supreme Court addressed the adequacy of 

notice of right to redeem delinquent tax properly, in deference to the dUe process rights 

of a delinquent lando'llner by stating lilat notice is mandatory ror parties who can be 

reasonably ascertained or identified. 

78. In Jones v. Flo,'./ers, 547 U.S. 220. 126 S.Ct. 1708, 164 L.EcI. 2d 415 

(2006), such Court further identified additional efforts necessary in attempting to provide 

actual notice to a landowner after notice by certified mail vIas returned as unclaimed 

before [in that particular case] the State of Arkansas proceeded to sell slIch property so 

as to meet due prOCESS requirements of adequate notice before delivering a tax deed to 

a la:< lien purch aser. 

79. Before the Jones decision, West Virginia adopted extensive revisions to its 

applicable statutory scheme for tax sales of delinquent real properly in 1994 and 1995. 

The tliree (3) year statute of limitation for challenges to tax deeds by persons entitled to 

notice of right to redeem who did not receive such notice that is contained in West 

Virginia Cocle § 11A-4-4(a) was also contained in its predecessor. 



80. Our State Supreme Court. in Shaffer \1. i'vinreve Oil Co/p., 157 VIVa. 816, 

204 S.E.2ci 404 (1974) helel ihat such a three (3) year limit8{ion on actions to set C!side 

tax cJoecls did not violate the clue process clause of the Fourteenth ,ll,rnendlllcnt to the 

United Slates CO/lslilLllion. 

81. Folim':ing the Jonos decision. this matter was revisit€:d in Wells Fargo 

BanI<, NA. v. UP Venlures II, LtC, 223 lj·tVa. 407, 675 S.E.2d 883 (2009) \'Iherein our 

State Supreme Court reiterateel the validity of this three (3) year statute of limitation as 

\';ell as its not violating the d lie process clause of the tt\les! \lilginia Constitution or tile 

Unilcc! Stales Cons/ill/fion. 

82. Syllabus Pi. 2 therein specifically states, 'Tile three-year statute of 

limitation found in ltV. Va.Cocie, 11A-4-4(a) (19941 relating to the institution of a civil 

action to set aside a lax deed does not violate the Due Process Clause of the West 

Virgillit! and Uniiec/ Slates COils/ill/lions." 1:; (Also see t'viasofl v. Smith, 233 vV.Va. 673, 

760 S.E.2d 487 (2014). 

Ir"li.~ /:(/I'go, ill XS6-SS7. ·110-·11 I, 111'11\ idi:l> a partil.:ularly appli.:ahk di~':llssillll. lil-wil: 

... Tilt'::;!! c!1J~' pi\l\:..:3S Cl'lnc ...·rti'i :lrc Ir;~,g.:r..:d h":"::llb-:- a t.,:.; ~ak' 1<1 i! prh illl' pany ulltkr \\\::;t 
\'irgini:l 1:1\\ in'..()h';,:~ .. )t;1l(: a.:,;,III" r~'q:Lil ill:': dILl.' pr,l;:c5S. ~ill":\.'. 1<1 il.::..:,'mpbh :1 i:!X :;~h:. :1 

pri'~'ah: p;:rty liil !::. I Jil~!!.~ lht: {"lr ~i:!h: pt\"'~~dur\.":~ \\ i!h O\'crL '''i~lIili~i!ut ;1.:;~iS{:!lh':~" of ~l;!tr: 
(Inl.:i:!I~. Se,' P1CIII()!/S I'. (i,d,' 3<1(, F.3d 569. 571 (·lth Cir.2005). 

'1 h..: I.egislature ,:olllcmplalcd pl"IP~'liy O\\'Ii.:r~' due pro;;c,,:; ril,'IHs \\!JCIl l.·n:lcling \I.....·~I 
\,iq!ini:!'s ~!ailllllr: 1;1.\ s..:h"::I11~· all,1 ~:Hl~i:l h' hal:m.:..:: Ih:: c.lut,' J1ril"":'~ ri~hl~ or 1'l'II(1eliy 0',\111:,,, 

"'.irh rli\.· n..:.:(\ iO liIH! :\ C~',i ~n~":li\L·..';I'<':L'(~:: 1l;1::!Ii~ or e,1Ildll<.:rillg 1:\\ "a1.::-:. I'll;: 1.~~isbllr~· 

;d,,, ~llligili (0 \:11~tln: [11:11 pr,)p..:l1~ lI\\i1cr" ;111,1 li':J\ht'ld.::r~ "rl":,·,.1ni \\"111.1 h.: pnn·id.:d 
ad":'llI:lh: nOli.:..:: of il propo.:rty ;;,:11.:. '1 h~' L.:gi:,laILire t:IJWli.:rilh:d lit... pllqw~~ ami plllie;.- behind 
Ih ... slalllltlry tax sch~'mL' in W /'(/.( 'fIt/,·. Ii !\·-3-1. :.1;lIill!,\ in rc!t:\;\rll p:lri: 

Ih.: L... !:!i'l:!llIr~ d.:dar,·~ rhal it, l'urp"~L'~ ill lhe t·na<.:tl1\·:111 ,,(' IIii, :Irti... k 
:lr..:: a.s 1~'Il'lI\,s: 1.1) 1II Pl\'\ i,k l~'r til.: sp<,·.:d~ :tnd ~\l'':lliii"th 
.:nJ'or.:;.:nwlll \,f iill' r:!\ ... l:Iilll:> "f Ill... ;i:lh: ;1Ilt! it,; :'l1hlh i~ii~n,;: ... (.i) III 
se'::lIfC ad"::'I":lI<.: 1l~)li.:o.: [,, i'\\n~r~ llf ddillqucnt nlld I1l1il':lirer...d pr"jh:rty 

or lhe pt:llCiing iS~II;lII~'''' "I' a I:IX dc ...d: ... (5) 10 l'I:dll":o.: lite exp':lIsl.· alld 
bt!niclI 0:1 Ihe stme :lIld il'; ~lIhdi,:i~klll.' of I:!x saks ::" lh.!! su..:i1 ,;11:.:.:; 
lliil;' be Cilildl!':'I.:J iii ;!II dfi.:i.... nt i1I:!Ilr:.:r \\ 1i:1I: fl.',!,c':lin:; Ih\.· dll:.: 
pro..:~,;" rights ,11' 0\', liLT, 1'1' r,':!i rrl'p:':I~:.... 



83. The Court. in Wells Fargo, Tile Legislature has announced Hle purpose 

and polic~1 behind its tax sale s!atu!ory scheme and has found that a o(ooer statute of 

limitation is three vears_ This Court v;i/i not invade the Leais!ature's funclian and E:xtend , ­
the statute 

84. Persons who own interests in real propert}f which can be reasonably 

ascertaineci from public records or otilenNise are entitlecl to notice by certified mail or 

other means. Mingo County Redevelopment Authority v'. Green. ,534 S.E.2d 40 (2000) 

85. Syllabus point 2 in Green particularly states, to-wit: 

.. , "When a statute is clear and unambiguous and Ule legislative intent is 
plain the statute should not be interpreted by the courts, and in such a 
case it is the duty of the courts not to construe but to apply the statute." 
Point 1, syllabus, State ex rel_ Fox v. Board of Trustees of the Policemen's 
Pension or Relief Fund of the City of Bluefielcl, et al., 148 W.Va. 369 [135 
S_E.2d 262 (1964) J.' Syllabus Point 1, State ex reI. Board of Trustees v. 
City of Bluefield, 153 W.va. 210. 168 S.E.2d 525 (1969)," Syl. pt. 3, 
Central West Virginia Refuse, Inc. \/. Public Serv;ce Gom'n of West 
Virginia, 190 W.va. 416,438 S.E,2d 596 (1993). 

86. "An elementary and fundamental requirement of due process in any 

proceeding '.vhich is to be accorded finality is notice reasonably calculated. under all the 

... -------------- ..----­
'1 It i5 l'('\I fl c,lnU~h~l1Tt:d ,1;1 \\ h:1l :! p;Jfl~ JlIII ~t ti,} hI C~\III ply \\ it II Ill:::,,;: dlit: pfC\"'~'~.' '::"IK~·I'ilS. 

staling ill Syllal1u.. POilll I ,If 1.i!~I· \'. DIIJ..e. 1::;0 \\'. Vn. 22X. 376 S£2d 112 (19SS): 

Thl?n.: al'': c~'ri:!ill cl1Il~lirlilil'Il:l1 dtl.: prl\":"~~ r,,'qllirclllcnlS l~'r Ih'lice IIi' a 
tax s:ll~ 'If rca I propcrt~·. When: it party 11:1\ in;.! all inkrl.!st in Ill\: Jlropcrt~ 
1.':H1 rc;\;;,'!l;lhly be id~'llli Ii,'" i'rullI (luhlk r,''':llrJ:i nr ,·tlil:m i~.::. dll,,' 
procc~.; rcqllil''::- thaI :->11-:11 pali) h~ Iml\'i,kd Ilotic'!.: hy llIail "f !lilier 
meilllS as certain 1<) ensure :1clII:II Ullli..:c. 

The l·,S. Slll'r~'1li1? C"lln Sptlkc 10 thi,; ":dl1:\lilllli.mal dlle P;''''::I,',S i,,:,ue in .\f,·llI/flili!!' 11.1. I~r 
.\ lissirms I'. Adcm/s, 461 U.S. I'JI, SOO, 10; s.n, nOli. 2712. i7 I.. hl.~d I :\IJ. ISS (I c)S:;), 
.,1:11 ill::: 

\:oli(c b~ m;lil l'r I'lh~'r nh:;I11~ ~;; '::I.'ruin ", CI1SU'~ :!l.'llI:li 1l"1i..:.. i;-, a 
minimum C(lllSlillllil!lI:1i PI'~'':llIlditi'l1I tn a pnJcecding \\hicll will 
i!thcr~..:ly ani:.:, tl:..: lih\.,rt~ 1'1' flrtlf'l'l't; inl..:r61'; or WI.I· par::-, "h..:rh"... 
llllldh:red or \\;:11 \·l.'r~;:,1 in ":11I1lI11I:r,,·i:.J prilcti..:c. if ib IWliil.' aa.1 O!dd('..:,,~ 

arc n::I . .;cnnhl: a:,cc('l;Ii Il:!bk. 

Ih)th tli.: f.i!(r amI .I h'I/I1Oi:ih' C:l';L'~ ~i;!ic 11I:1' 1l.1Ii..:,,' i~ 1l1;Jl1d:!t.:..\r~ i~)r p;l:-li..:; \·.Ihl ;!r~' 
--n.:astlll:lbly ilsccrla inablc" 01' "call rcn:>ollahly he idcllli Iicd_'­



circumstances. to apprise interested parties of the pendency of th'3 action and afford 

them an opportunity to present their objections." Mullcli7e v. Cent. !-Innover Bani< & Trust 

Co., 339 U.S. 306,314 (1950). 

87. This test has long been applied to cletermine \vheti1er notice passes 

constitutional ll1L1ster. See, e.g .. Jones v. Flowers. 547 U.S. 220, 226 (2006): Plemons.. 

396 F.3d al573. 

88. In 1983. the Supreme Court honed its standard by requiring the state to 

undertake "reasonably diligent efforts" to ascertain the address of oile entitled to notice. 

See Mennonite Bd. of /'vlissiol1s V. AclfII17S, 462 U.S. 791, 798 n. 4 (1983). 

89. To this end, West Virginia lavl requires tax lien purchasers. ihrough a 

statutorily designated authority, to notiiy individuals of their right to redeem the property 

before title is transferred. Efforts undertaken by the tax lien purchaser to identify these 

individuals must be "reasonably diligent." Whether a tax lien purchaser performs his or 

her duties in a reasonably diligent manner, howeVer, can be examined only "under all 

tile circtlmstances~ of a given case. See Mullane, 339 U.S. at 314. 

90. There are deemed no genuine iSSUeS of material fact as to the reasonable 

determination of Ql;vnership interests in and to the Subject Property made by Ross in 

complying with applicable statutes for ultimately effectuating delivery and recordation of 

its Tax Deed. 

91. Follo,//ing its delinquent tax lien purchase in 2000 and reasonably due 

diligence for complying \",jth tile applicable statutory requirements. lJnder the totality of 

predicate factual circulllstances and the abundant lack of clarity in accessible records 

identified herein and a matter of record. Ross fulfilled timely listing reports and serving 
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of notice requirements in order to ullimat81y effectuate the delivery and recordation of a 

t3:< deed in keeiJing VJiih statutory provisions. 

92. There is no sufficie"t shO'.ving by any clear and convincing evidence that 

Ross failed to conduct a duly diligent recorel search ClS required by the then applicable 

VII. Va. Code §§ 11A-3-52, 11A-3-55 atJ(/11 A-4-4. 

93. There is no sufficient showing by any clear and convincing evidence that 

Ross failed to provide statutorily required notice of service in timely fashion for and 

legitimate redemption LInder the totality of circumstances and available records in timely 

fashion. 

94. The Harrison County Assessor's records clearly indicate that L&O's 

purported predecessors in tiile were assessed only for incomE: shovm on producer's 

reports. "income stream", which is personal property, and not for their interests in the oil 

and gas in place, wbich is real property. 

95. By 2001, the real property inierests in the Subject Property of all other 

actual or purported owners, except for Oefendants. of Emrni Wyatt (Snowden), H. 

(Harry) R. Thurber, Jr.. Richard S. Thurber and Edythe T. Donovan: (a) continued to be 

assessed under the name of Charles Lee Andrews: (b) became delinquent; and (c) 

were purchased by Ross. 

96. Variously pleaded ciaims of undivided ownership interests in the Subject 

Property by L&D and realigned parties as \,,'Jell 85 any Oafendant party to these 

proceedings, otller than Defendants, Emmi Wyatt (Snowden). H. (Harry) R. Thurber. Jr., 

Richard S. Thurber and Edythe T. Donovan andlor their Sllccessors, heirs or devisees, 

are of no legal effect as their purp0rled interests being sued upon were extinguished 

under the three (3) year statute of limitation contained in West Virginia Code §11A-4-4. 



97. As Ross previously stated in related pleadings I,erein that it is not 

pursuing any claim of reimbursement of royalties allegedly paid erroneollsly or 

olherwise to any party in this instant matter and pertaining to such oil and gas 

ownership interests or any other monetary darnages. any cross-claims or counterclail11 

heretofore pleaded by it herein are deemed to be 11100\. 

98. Under all attendant factual circumstances sufficiently developed ane! 

shown by the evidentiary record herein pertaining to Ross's delinquent ta;< lien purchase 

and ultimate delivery and recordation of its tax deed, it is further and clearly entitled to 

rely on the statute of limitation contained in West Virginia Code §11A-4-4. 

99. There has been no definitive or otherwise sufficiently substantive showing 

by any party herein of Ross having deliberately and/or recklessly violated any due 

process requirements that \'/ould subject it to forfeiture of the Subjeci Property interests, 

in 1/"l1ole or in part, that vIas purchased in 2001 and therE' were properly conveyed to it 

by Tax Deed on April 1,2003. 

100. An owner cannot be deprived of his land by sale thereof for taxes unless 

the procedure prescribed by the statue, strictly construed, is substantially complied v·/ith. 

Koontz v. Ball, 96 W.va. 117,122 S.E. 461 (1924). 

101. Claimed defects in assessments on the .A.ssesso(s Land Books of various 

parties' interests are not cured by virtue of VVest Virginia Code § 11A-3-73 because they 

'l·/ere not valid assessments of real property but, personal property assessments based 

on "Income Stream". 

102. Under the totality of factual and procedural circumstances. as contained in 

the evidentiary record compiled herein by the various parties and pleaded in dispositive 

fashion, it is concluded that: 
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(a) L&O aile! realigned parties ht'1'Je iailed to demonstrate by clear and 

convincing evidence lilat Ross dici not e;.:ercise reasonably clili£lel1t efforts to sufficiently 

ascertain the iclentity or owners in th,~ undivided interests in the subject oil and gas 

mineral parcels lIi1cierlying the relalecj real estate tracts a~ issue herein as \vell as 

sufficientiy noliiy those parlies under statutory requirements cf its intent to acquire the 

subject minerals through a tax deed. 

(b) Hilzelberger ilas failecl to demonstrate by clear and convincing evidence 

that Ross did not exercise reasonably diligent efforts to sufficiently ascertain the identity 

of owners in tile unciivicled interests in the subject oil and gas Irtineral parcels underlying 

the related real estate tracts at issue 11erein as well as sufficiently notify those parties 

under statutory requirements of its intent to acquire the slIbject minerals through a tax 

deed. 

(c) Defendants, Charles Saunders, Douglas Saunders 8nd Donald Saunders 

(as heirs of Phyllis F. Saunders) have failed to demonstrate by clear and convincing 

evidence that Ross did not exercise reasonably diligent eiforts to sufficiently ascertain 

the identity of ovvners in the undivided interests in the subject oil and gas mineral 

parcels underlying the related real estate tracts at issue herein as well as sufficiently 

notify those parties under stallftory requirements of its intent to acquire the subject 

minerals through a tax deed. 

103. Our State's proPerty tax statutes give 'Naming to the ollmer that if he does 

not pay his taxc:!s he may lose his land. Tliis Court agrees with the encompassing 

proposition that: every property owner is presumed to Imow that his surface and 

underlying mineral. real property interests are taxable: they will be assessed 

accordingly: tax levies will be extended against them; those assessments will be placed 



on tax lists; it is the property ol..'Jner's duty to timely pay any slich assE:ssed taxes: if 

payment(s) is (are) not made within the req~irecl time period: slicil interest(s) will be 

offered for sale at a time ai1d place statutorily specified; and it (they) \Nill be offered for 

saie at a County Commissioner'S sale v/ith someone buying i! (lilem). 

104. 'Tile imposition of the duty upon tile defendant o'.!vner to learn \'lhat ,-,vas 

being clone to enforce the payment of taxes against his properly and the limitation upon 

his right to attack the foreclosure decree is a legitimate eXercise of legislative power in 

carrying oul a property tax program." Slmffer 157 W,Va. at 827-28, 204 S.E.2d at 411. 

105. Such dispossessed parties' right to challenge Ross's Tax Deed pertaining 

to the Subject Property assessed and returned delinquent in the name of Charles Lee 

AndrevoJs e:<pired in April 2006 as their purported o'lmersi1ip interests 'were not rightiully 

asserted in a timely manner pursuant to statutory provisions. P,S such. their respective 

claims are nm'l barred by the applicable statute of limitation contained in West Virginia 

Code § 11A-4-4(a). 

106. As a matter of lav-I, Ross's conduct in purchasing the delinquent tax lien in 

llle name of Cllarles Lee Andrews for the delinquent 2000 taxes on the Subject 

Property and in exercising reasonably diligent efforts for carrying out the statutory 

requirements so as to effect delivery and recordation of its Tax Deed dated April 1, 2003 

cannot be deemed intentionally or deliberately or recklessly negligent. 

107. As such. there can be no triggering of any discovery rule application in this 

instant matter which \vollid somehow otherNise alia'll any of the parties herein disposed 

of their property interests as a result of such Tax Deed to toll the running of the 

applicable statute of Iimita!ion under vilest Virginia Cocle § 11A-4-4. 



108. As a matter of law, there is now particularly no real conlroversy regarding 

the judicially identified. undivided oW/I;;fship interests in and to tlie Subject PiOperty 

given the applicable facis and that tile applicable law supports summary judgment 

herein for Defendant, Mike Ross. Inc.. as requested specifically thereto. 

109. Upon tile entirely of this analysis, it is concluded that there is also now 

particularly no real controversy regarding the undivided ovmership interests of the 

Subject Property given the totality of applicable facts harein and tl1a\ the applicable law 

supports summary judgmeni for Defendants, Susan Thurber Living Trust and Harry R. 

Thurber, Jr. (Deceasedj as requested and Defendants, Defendants' Caroline Donovan. 

Edythe T. Donovan (Deceased), Margaret Donovan, Patrick F. Donovan, VViliiam Daniel 

Donovan. Nena Donovan Levine, Jessica libra Oakley. Richard S. Thurber. Emmi 

(Emma) T. Wyatt (Deceased) And SnO\,vden Vi/yaH as requested specifically thereto. 

110. 	 Appropriate declaratory jlJdgments all tllereon may also no':'1 be made. 

Rulinas 

Upon a complete review of the pleadings and proceedings heretofore filed herein 

along with full consideration given to the v8rious parties' claims. counterclaims and 

cross-claims upon \Nllich ttlese pending motions pertain, this Court has applied quite a 

concerted amount of research and deliberation all thereon. With these efforts reflected 

herein supra along with its in·depth analysis and disclission this COllrl now makes the 

following pronouncements and rulings. to-v/it: 

1. This Court hereby ORDERS tilat Defendant. Richard Sno'ivden Andrews, 

Jr.'s, Molion For ReaHgnment As Patty Plaintiff be and is GRANTED. As such. for 

purposes of further substanti'Je rulings herein being made infra, Mr. Andrews is nO'll 

aligned herein as a party Plaintiff. 
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2. Tt,is Court hsreby ORDERS that the Molion To Ac/e/- Successors As 

Named Plaintiffs Alle/ Realign Them As Patty Plaintiffs on bellali of Charles A. Young. 

David L. Young ancllt:!IJinir: YOlJna Davis (8; successors/heirs of Marion A. Yeung lIpon 

her death. the e1issolution of the named Defendant. Marion A. Young Trust, and 

distribution of her purported interest IJnriflf" her Last Will and Testament) be and is 

GRANTED. As slIch, for purposes oi furtl1er substantive rulings herein being made 

infra, these parties are now realigned and otherv·/ise named herein as Plaintiffs. 

3. Having granted slIcll Motions, this Court further hereby sua sponte 

ORDERS that the style of this civil action be and is REVISED to reflect such additions 

and changes as to these parties. 

Having ruleci on these preliminary matters, tllis Court n01l-l annollnces rulings on 

tile pending motions for slImmary judgment and partial summary judgment. as fully 

addressed and analyzed herein supra, along with additional rulings related to the 

parties' variously pleaded causes of action so affected by sllch motion rulings. 

Accordingly, this Court hereby ORDERS, in keeping with the order in which such 

Motions were filed, that: 

1. Defendant iviike Ross, Inc. 's Motion For Summary Judgment be and is 

GRANTED insofar as Ross be and is declared and adjudged, as a matter of law, the 

sale o'.'mf:f of an undivided four-fihh (4/5 or 80%) interest in and to the oil and gas 

mineral parcels underlying the related real estate tracts at iSSUE herein, such being the 

Subject Property in this civil action and more fully identified and described herein supra. 

Therefore, judgment be and is GRANTED in favor of Ross and against L&D, 

otheN/ise realigned party Plaintiffs and other Defendants. 14.s slIch, Plaintiff's Second 



Amendecl Complaint, as joined by realigned parties. fails as a matter of la'll and is 

DISMISSED, WITH PREJUDICE, as to Ross. 

As it rela!es to slIcil parties. judgment b~ and is further GRANTED iii fa'Jor of 

Ross and against such Plaintiffs. as a matter of law. on Plaintiff's Counterclaim Against 

Mike Ross, Inc. wherein a claim of denial of due process was asserted. Therefore. such 

Counterclaim is DISMISSED, WITH PREJUDICE. 

As it relates to such parties and subsequent pleadings of Ross, judgment be and 

is further GRANTED in favor of Plaintiffs and against Ross as to Counterclaim Of 

Defendant, Mike Ross, Illc. wherein a claim of slander of title was originally asserted 

against L&D. Therefore, sLlch Counterclaim is DISMISSED, WITHOUT PREJUDICE. 

(Also see SlJpra). 

2. tviotioll For Summary JlIdgment Of Defem/ants, Susan Thurber Living 

Trust And Harry R. Thurber. Jr. (Deceased) be and is GRANTED insofar as the Susan 

W. Thurber Living Trust and Harry R. Thurber, Jr. (deceased) be and are declared the 

sole o'wners of an undivided one-tv-Ien!ieth (1120 or 5~'o) ownership interest in and to the 

oil and gas mineral parcels underlying the related real estate tracts at issue herein and 

being the Subject Property in this civil action and more fully identiiied and described 

herein supra. (Also see infra). 

As such. their undivided one-twentieth (1120 or 5%) ownership interest is 

separate and apart from any purported claims by Plaintiffs or the interest acquired by 

Defendant. Mike Ross, Inc. under his 2003 Tax Deed pertaining to such mineral parcels 

underlying Ihe related real estate and is thereby neither affected nor reduced thereby. 



Therefore. judgment be ane! is GRANTED in favor at these Defendants and 

against Plaintiffs so that Plaintiffs Second Amencied Complaint. as joined by realigned 

parties. is DISMISSED, WITH PREJUDICE. as to them. 

3. Defenciants SINN Pmc/uctioll COI11IJclflY. LLC And El1efves( Operating. 

LLC's Motion For SummalY Juc/gment be and is GRANTED insofar as any and all 

claims purportedly asserted. if any. against them by Plaintiffs Second Amended 

Complaint, as joined by additional parties. do no\ establish any cause of action against 

upon which relief may be granted to it or the Defendants realigning themselves as 

Plaintiffs. As such, judgment be Clnd is GRANTED in favor of tllese Defendants and 

against Plaintiff so that Plaintiffs Second /-\mended Complaint. as joined by realigned 

parties. is DISMISSED, WITH PREJUDICE, as to them 

4. Defendants' ClIroline Donovan. Edythe T. Donovan (Deceased), Margaret 

Donovan. Patrick F. Donovall, William Daniel Donovan. /'Jenel Donovan Levine, Jessica 

Libra Oakley, ,qicharcJ S. Thurbef: Emmi (Emma) T. Wyall (Deceased) And Snor.'ldell 

Wyatt flliotion For Summal}, Jucigmenl be and is GRANTED insofai as these 

Defendants be and are collectively deciared the sole owners of an undivided three­

tVJentieths (3/20 or 15%) ownership interest in the oil and gas mineral parcels 

underlying tile related real estate being the Subject Property in this civil action and more 

fully identified. described and apportioned herein supra. (Also see infra). 

As such. this collective. undivided three-twentieths (3/20 or ·15%) ownership 

interest is separate and apart from any purported claims by Plaintiffs or the interest 

acquired by Defendant, rvlike Ross. Inc. under his 2003 Tax Deed pertaining to such 

mineral parcels underlying the related real estate and is thereby neither affected nor 

reduced thereby. 



Therefore, judgment be and is GRANTED in favor of these Defendants and 

against L&D and the otherNise realigned parties so tllat Plaintiffs Second .A.mended 

Complaint, as joined by realigned parties, be and is DISMISSED, WITH PREJUDICE, 

as to these undivided interest ol/·mers. 

5. Defenc/ant Anfero Resources Coq)oration's lv1olion For Summary 

Judgment be and is GRANTED insofar as Plaintiffs' averred causes of action against it 

purportedly involving pooling issues. unjust enrichment. abandonment and trespass are 

deemed moot in light of tile this Court's declaration of ownership interests herein as to 

the Subject Property. 

Therefore, judgment is GRANTED in favor of Antero and against L&D and the 

otherv'lise realigned parties so that Plaintiff's Second f.\mended Complaint be and is 

DISMISSED, WITH PREJUDICE, as to it. 

As it relates to slich partiES, judgment be and is further GRANTED in favor of 

Plaintiffs and against Antero as to Antero's counterclaim against them. Therefore. sllch 

Counterclaim be and DISMISSED, WITH PREJUDICE. 

6. Deiencialll CONSOL Energy Inc. And CNX Gas Company LLC's Motion 

For Summaty Judgment is GRANTED insofar as Plaintiffs' averred causes of action 

against it purportedly involving pooling issues, unjust enrichment, abandonment and 

trespass are deemed moot in light of th::; this Court's declaration of ol,'mership interests 

herein as to the Subject Property. 

Therefore, judgment be and is GRANTED in favor of Consol and CNX and 

against L&D and the othef\;vise realigned parties so tliat Plaintiffs Second Amended 

Complaint be and is DISMISSED, WITH PREJUDICE, as to them. 



As it relates to such parties, judgment be and is further GRANTED in favor of 

Plaintiffs and against Canso I and CNX as to CansoI and CNX's counterclaim against 

tilem. Therefore, sllch Counterclaim be anci DISMISSED, WITH PREJUDICE. 

7. Ro/Jelt Nitzel/jerger's Motion For Sunumuy Juclgmellt be and is 

GRANTED, IN PART, as to L&D and realignecl parties and DENIED, IN PART, as to 

Ross. Therefore, judgment be and is GRANTED in favor of Hilzelberger and against 

L&D and realigned parties so that Plaintiff's Second Amended Complaint be and is 

DISMISSED, WITH PREJUDICE. as to him. 

As it relates to such parties, judgment be and is further GRANTED, IN PART in 

favor of Ross and against Hilzelberger upon MiI<e Ross.. Inc.·s Amenderl Cross-Claim 

insofar as being ill keeping vvitll this Court's declaratory judgment of Ross's undivided 

four-fifths (4/5 or 80%) oltvnership interest in the Subject Property which includes the 

undivided one-fiflh (115 or 20%) interest in the Subject Property and heretofore claimed 

by Hitzelberger. 

In light of subsequent pleadings filed herein by Ross as well as the rulings being 

made herein as a matter of law. Ross's further averred cross-claims therein as to 

slander of title and tortious interierence against Hitzelberger. are sua sponte 

DISMISSED, WITH PREJUDICE, and judgment be and is GRANTED in favor of 

Hiizelberger and against Ross thereon. 

8. Plaintiff's L&o Investments, Inc .. RiC/lard Snowcien Andre\·'/s. Jr. And The 

Marion A. Young Trust's Motion For Pr:lItial Summcuy Judgment To EstabJis/7 Their 

Ownership And For Declaration That Defendant Mike Ross, Inc. 's 2003 Tax Deed Is 

Void Or Voidable is DENIED, IN PART, as a matter of law. as to determining Ross's 

Tax Deed being void and of no effect well and GRANTED, IN PART, as to quieting title 



to the subject property by identifying the owners of the subject property ~'/ialOUi Il1e need 

for any further submissions by the parties on their positions as to the percentage of 

undivided ownership interests in tile subject property ?,s determination of any O'.vnership 

percentages now being MOOT upon Ihe totality of findings, conclusions and rulings 

herein made. 

9. Plaintiffs lvlotion For Summa!), Judgment Regareiing The Counterclaim or 

Defendant fviike ,r:~oss. Inc. pertaining to Ross's counterclaim for slander of title is 

GRANTED. Therefore, judgment be and is GRANTED ill favor of L&D and realigned 

parties and against Ross on slIch counterclaim. 

However, in light of subsequent pleadings filed herein by Ross as well as the 

rulings being made herein as a matter of law, Ross's further averred crossclaim as to 

slander of title against LSD and realigned parties is sua sponte DISMISSED, WITHOUT 

PREJUDICE. 

10. Plaintiffs Molion For Pel/tiai SummalY Judgment Regardillg Unauthorized 

Pooling pertaining to purported liability on their claims of unauthorized pooling resulting 

in the trespass by Antero to Plaintiffs purported mineral property is DENIED, as a 

matter of law, as well as no....' being MOOT upon the totality of findings, conclusions and 

rulings herein made. 

Having so ruled on tllese slimmary judgmeni motions and their related 

jlldgments. this Court further makes other related rulings on tile remaining identified 

claims of theSe parties still outstanding. 

Accordingly, this Court hereby ORDERS that: 

1. Antero's cross-claims respectively made against Ross and Hitzelberger be 

and are DISMISSED, WITH PREJUDICE. 



2. Con sol and CNX·s cross-ciaims respectiveiy made against Ross and 

Hitzelberger be and me DISMISSED, WITH PREJUDICE. 

3. Ross's cross-claim respectively made against Antero, Conso!, CNX and 

Hiizelbarger as to any pUiported damages to Plaintiffs be and are DISMISSED, WITH 

PREJUDICE now being MOOT or othePNise WITHDRAWN. 

Having so ruled upon these motions for sUlllmary judgment as well as rendered 

the necessary and various judgmenis pertaining tl1ereto, this Court further hereby 

ORDERS that: 

1. Defendant, Mike Ross, Inc., be and is DECLARED the sole O'Nner of an 

undilJided four-fiftils (4/5 or 80%) o\'merstlip interest in the subject oil and gas mineral 

parcels underlying the subject real estate tracts specifically identified in this civil action 

as the Subject Property and herein further described supra. 

2. Defendant, Snowden \/Vyatt. be and is DECLARED the sole owner of an 

undivided one-tvlentieth (1120 or 5%) ovmership interest in the subject oil and gas 

Inineral parcels underlying the subject real estate tracts specifically identified in this civil 

aciion as the Subject Property and herein further described supra. 

3. Defendant. Susan W. Thurber Living Trust, be and is DECLARED the sole 

owner of an undivided one-twentieth (1/20 or 5%) Ql.vllership interest in the subject oil 

and gas mineral parcels underlying the subject real estate tracts specifically identified in 

this civil action as the Subject Property and herein furtller described supra. 

4. Defendant. Patrick F. (Fitzgerald) Donovan, be and is DECLARED the 

sale owner of an undivided one-twentieth (1/20 or S%) ownership interest in the subject 

oil and gas mineral parcels underlying the subject real estate tracts specifically identiiied 

in this civil action as the Subject Property and herein further described supra. 

I'ag~ (i2 (If(iS 



5. Defendant. Richard S. Thurber, as Co-Trustee. and Timothy M. Thurber. 

Co-Trustee of the Richard S. Tlluri)er Trus: be and are DECLARED tlie sale owner(s) 

of an undil/ided one-twentietil (1120 or 5%) interest in the subject oil Cind gas mineral 

parcels underlying the subject real estate tracts specifically identified in Ulis civil action 

as tile Subject Property and herein furUler described supra. 

Further. this Court hereby ORDERS that this Order shall be properly recorded 

and indexed in the Office of the Clerk of the County Commission of Harrison County, 

West Virginia. To slIch end. this Court hereby DIRECTS the Clerk of this Court to 

transmit a certified copy of this Order to tile Clerk of the County Commission of Harrison 

County, West Virginia \tvho shall record and appropriately index the same. 

All pending motions and other matters have nO\t'/ been fully entertained and ruled 

LIpan herein and, thereby, this Court has further addressed all previously pending 

causes of actions, claims. cross-claims and counterclaims of the various parties herein 

to a final disposition. 

All thereupon, this COllrt hereby sua sponte ORDERS that all parties herein who 

are adversely affected by its plethora of procedural and substantive rulings. as a matter 

of law, hereinabove stated be and are GRANTED any and all appropriate objections 

and exceptions thereto as 68Cb may deem necessary. 

This Court now hereby ORDERS tilat all parties and legal counsel herein be and 

are INTSTRUCTED that the Protective Oreler entered herein on November 6, 2014 

contains controlling language, particularly in paragraph nos. 10 and 11 on pages 4 and 

5 thereof. as to any future appeal and/or the termination of this lawsuit by judgment. 

Additionally, there being a Protective Oreler entered herein on March 25. 2016 

pertaining to confidential records produced by the Assessor of Harrison County. West 

l'iI!;1: (i3 ur (,5 



· . 


Virginia, pursuant to a related Order entered herein. this Court heieby ORDERS that 

any documentation produced thereunder and qualifying for protection shall likewise be 

protected undar such controlling language in the November 6, 2014 Protective Order. 

Having all so ruled, this COLlrt hereby further ORDERS that all parties herein be 

and are INFORMED thai they shall be responsible for their respective attorney's fees 

and costs associated "'<lith this civil action and that there shall be no award of any such 

fees or costs attributed to any other party. P...s this Court lias also been otherwise 

informed by its Discovery Commissioner, Teresa J. Lyons, Esq.. (tiere are no 

outstanding fees due her from any party herein for her distinguished service during the 

extensive course of discovery herein. 

There being nothing further, this Court hereby ORDERS that the Clerk of this 

Court be and is DIRECTED to retire this civil action from its active docket upon the entry 

of this Order and forthwith filing of Rule 4(e) notice documentation by Plaintiffs' legal 

counsel as ordered herein supra as well as completion of all other directives herein 

contemplated. 

Finally, this Court DIRECTS tile Clerk of this Court to provide and/or otherwise 

send certified copies of this Order to the fotlol//ing: 

David J. Romano, Esq. W. Henry LaV'/rence. Esq. 
Romano La'l' Office Steptoe & Johnson PLLC 
363 Washington Avenue 400 White Oaks Boulevard 
Clarksburg, WV 26301 Bridgeport, \fIN 26330 
Counsel for Plaintiff and realigned Counsel for Defendant Antero 
Andrews Defendants Resources Corporation 

Charles F. Johns, Esq. Nicholas S. Preservati, Esq. 
Christopher A. Lauderman. Esq. Kelly G. Pawlowski, Esq. 
Steptoe &Johnson PLLC Spilman Thomas & Battle, PLLC 
400 White Oaks Boulevard 300 Kanawha Blvd., East 
Bridgeport, \f'N 26330 Post Office Box 273 
Counsel for Consol Energy, Inc., and Charleston, VW 25321-0273 

CNX Gas Company, LLC Counsel for Robert Hilzelberger 
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Timothy M. Miller, Esq. 

Babst, Calland, Clements, Zomnir, P.C. 

88&T Sqllare 

300 Summers Siiest. Suite 1000 

CharlEston. \/\N 25301 

Counsel for EnerVest Operating. L. L. C. 


(now properly CGAS Properties. L.L.C.) 
and SWN Production Company, LLC 

Loren B. Hovlley, Esq. 
Post Office Box 580 
Grantsville, v'N 26147 
Counsel for Mi/(e Ross, Inc. 

James C. Turner. Esq. 

Benjamin G. Davisson, Esq. 

Harris, Wilson. Turner &Davisson, PLLC 

Post Office Box 1716 

Clarksburg, WV 26302-1716 

Counsel for Defendants Susan II1/. 

T/wrber Living TrLlst and 

Hany R. Thurber (deceased) 


Penelope Anne Forster-Cooper 

Gramery Farms Forty Foot 

Bank Ramsey 

Cambridgeshire, PE17 IXS 

United Kingdom 

Defendant Pro Se 


Joseph R. "Rocky" Romano, Assessor 

Harrison County Courthouse 

301 West Main Street 

Clarksburg, WV 26301 

Assessor for Harrison County, 

West Virginia 

Geraldine S. Roberts. Esq. 
~.kNeer. Highland, McMunn 

&. Vamer, PLLC 
400 Vlfest Main Street 
P. O. Drawer 2040 
Clarksburg, III/V 26302 
Counsel for vVyatt and Donovan 
Defendants (descendants) 

R. Ray Lovejoy. II, Esq. 
Donald C. Supcoe, Esq. 
Energy Corporation of America 
500 Corporate Landing 
Charleston. WV 25311 

Sharon Z. Hall, Esq. 
Zimmer Kunz, PLLC 
310 Grant Street, Suite 3000 
Pittsburgh, PA 15219 
Counsel for Saunders Defendants 

Louise Nicholson 
Holly Trees 54 Main Street 
Kirby Mallory 
Leices!ershire. LEg 70B 
United Kingdom 
Defendant Pro Se 

ENTER: ~'"7:-. //~/ ;;20/ Z . 0Q 
v~uva~ 


THOMAS A. BEDELL. Chief Judge 



IN THE CIRCUIT COURT OF HARRISON COUNTY. WEST VIRGINIA 

l&D INVESTMENTS, INC., a VI/est Virginia corporation, 

RICHARD SNOWDEN ANDREWS, JR., MARION A. 

YOUNG TRUST, CHARLES A. YOUNG, DAVID L. YOUNG 

and lAVINIA YOUNG DAVIS, successors of Marion A. Young, 


Plaintiffs, 

v. 	 Civil Action No. 13-C-528-2 
THOMAS A. BEDEll, Chief Judge 

ANTERO RESOURCES CORPORATION, 
formerly known as ANTERO RESOURCES 
APPALACHIAN CORPORATION, CONSOl 
ENERGY, INC., a foreign corporation, CNX 
GAS COMPANY, llC, a foreign limited liability company, 
MIKE ROSS, INC., a West Virginia corporation, 
ROBERT HITZElBERGER, SWN PRODUCTION 
OPERATING, LLC, ENERGY CORPORATION OF 
AMERICA, ENERVEST OPERATING, LLC, 1 


CHARLES LEE ANDREWS, III, CHARLES lEE 

ANDREWS, III, TRUST, CHARLES lEE BARROll (deceased), 

LOUISE B. BARTON, MILLARD K. BEYER (deceased) 

JOHN FORSTER COOPER (deceased), 

PENELOPE ANNE FORSTER-COOPER, 

CAROLINE DONOVAN, EDYTHE T. DONOVAN 

(deceased), MARGARET DONOVAN, 

PATRICK F. DONOVAN, WilLIAM DANIEL DONOVAN, 

NENA DONOVAN lEVINE, lOUISE NICHOLSON, 

JESSICA LIBRA OAKLEY, CHARLES H.T. SAUNDERS, 

DONALD SAUNDERS (deceased), MARGARET 

A. SAUNDERS, DOUGLAS W. SAUNDERS, 

PHYLLIS SAUNDERS (deceased), MELISSA P. SMITH, 

NANCY KING ANDREWS STETSON TRUST, 

JOSEPHINE B. TAYLOR, RICHARD S. THURBER, 

HARRY R. THURBER, JR. (deceased), SUSAN W. 

THURBER LIVING TRUST, ROBIN TUNSTAll 

JOHNSON TUCK, JAMES JOHNSON TUCK, AGENT, 

EMMI (EMMA) T. WYATT (deceased), and SNOWDEN 

WYAn, or these Defendants' heirs or devisees or 

successor trustees or agents, 


Defendants. 

. EXHIBIT 
I CGAS Properties, L.L.C. being the purported SlIccessor of EncrVcsl Operating, L.L.C. 
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ORDER 

DENYING PLAINTIFFS' MOTION TO ALTER OR AMEND 

JUDGMENT ORDER PURSUANT TO RULES 59 AND 52 


Motion and Related Pleadings 

Pending before this Court is Plaintiffs' Motion To Alter Or Amend Judgment 

Order Pursuant To Rules 59 And 52 filed herein on March 7, 2017 by and through their 

legal counsel. Such parties request this Court pursuant to Rules 59 and 52 (particularly 

including Rules 59(e) and 52(b)) of the West Virginia Rules of Civil Procedure, 

... to alter, amend or modify its Omnibus Order entered on February 21, 
2017 so that it includes the necessary findings of fact set forth therein as 
they are necessary and accurate based on the Record before this Court 
and as a result of the inclusion of such findings of fact, to modify this 
Court's conclusions of law as are apparent and requested herein. Further, 
this Court should grant Plaintiff L&D's Motion as set forth in Paragraph 11 
above or retain such matter on the docket until it is finally ruled upon. 

(See Motion. p. 6 at ~ 1). 

Plaintiffs' Motion advances eleven separate "grounds" L1pon which this Court is 

requested to change its Omnibus Order, to-wit: five (5) separate and additional findings 

of fact (See Id., pp. 1 - 3 at enumerated items 1) through 5»; four (4) separate and 

additional findings as a matter of law (See Id.: pp. 4 - 5 at enumerated items 6). 7). 9) 

and 10»: one (1) separate and additional inclusion of a conclusion of lavo/ (See Id .. p. 4 

at enumerated item 8)), and one (1) separate and additional ruling particular only to 

Defendant, L&D Investments, Inc., and its Motion for Partial Summary Judgment 

concerning claims of unauthorized pooling which included a separate, similar claim for 

unrelated mineral property having nothing to do with the "Subject Property" at issue 

herein (See Id., pp. 5 - 6 at enumerated item 11)). 
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Without benefit of any Response Scheduling Order from this Court, Defendant 

Mike Ross, Inc.'s Objection To Plaintiffs' Motion To Alter Or Amend Judgment Order 

I,vas filed herein on March 13, 2017. Such Defendant objects to Plaintiffs' Motion and 

avers inter alia that: (8) no new facts or arguments are advanced in SLich Motion; (b) 

Plaintiffs advance only the same facts and arguments already considered by this Court 

in making its rulings contained in the Omnibus Order, and, (c) as reiterated, applicable 

Statute of Limitations bar Plaintiffs' claims. 

This Court received courtesy copies of such Motion and Objection respectively 

provided by Plaintiffs' and Defendant, Mike Ross, Inc.'s, legal counsel. 

Conclusion 

Having further reviewed and considered such pleadings, its Omnibus Order and 

pertinent parts of the record herein related all thereto, this Court undertook additional 

deliberations all thereon. It was determined that no additional responsive pleadings 

from the parties herein were necessary as such record and pleadings are deemed 

sufficient upon I,vhich this Court may rule. 

Accordingly, this Court concludes that Plaintiffs' Motion to Alter Or Amend 

Judgment Order Pursuant To Rules 59 And 52 should be DENIED upon the entirety of 

the evidentiary and pleading record presented herein and upon which its Omnibus 

Ordenvas entered as ",veil as pertinent discussion and analysis made infra. 2 

2 This COUlt notes that the underlying record herein, since entry of its Omllibus Order reflects further 
pleadings being filed, to-wit: (:t) Plaill/iff)·· ReSPOIISI! To Court's Dirac/iI'l! filed herein on March 3, 2017; 
(b) a copy of Defendant, Robclt Hitzclbergcr's, Supreme Court OJ AppeC/ls Of West Virginia Nc)/icc Of 
Appeal (filed therein on March 23. 2017) tiled herein on March 27, 2017; and (c) a copy of Motioll OJ 
Party PI(lintifi~ Demol/stra/ing IlIlerest III Currellt Appeal Pursuant To Rille 5(c) Alld ReCjuest For 
Abeyance PurSlfallt To Rifle 28(f) with Exhibit I, that being a copy of Plaintiffs' pending Motion to t\ Iter 
or Amcnd. (submitted to the Clcrk of the Suprcme Court of Appeals of West Virginia under cover Ictter 
dated April 3,2017) filed hcrein on April 4, 2017. 
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Standard of Review 

With regard to any motion to alter or amend a judgment, Rule 59(e) of the West 

Virginia Rules of Civil Procedure states, "Any motion to alter or amend the judgment 

shall be filed not later than 10 days after entry of the judgment." 

Subdivision (e) provides the procedure for a party who seeks to change or revise 

a judgment entered as a result of a motion to dismiss or a motion for summary 

judgment. James M.B. v. Carolyn M., 193 W. Va. 289, 456 S.E.2d 16 (1995); Moore v. 

Sf. Josep/1's Hosp. ofBuckhannon, Inc., 208 \/II. Va. 123, 538 S.E.2d 714 (2000). 

Where a court, by an order in the first instance, disposes of multiple claims and 

adjudicates all controversies, but a party by a subdivision (e) motion asks the court to 

alter or amend the order as to one of the claims, but not the other, the subdivision (e) 

motion extends the time of finality of the order as it relates to the claim contained in the 

subdivision (e) motion until that motion is determined, but the order in the first instance 

is final as to the other claims determined therein, and the time for appeal as to that 

claim runs from the entry of the order in the first instance. Dixon v. American Indus. 

Leasing Co., 157 W. Va. 735, 205 S.E.2d 4 (1974); Kentucky Fried Chicken of 

Morgantown, Inv. v. Sellaro, 158 W. Va. 708,214 S.E.2d 823 (1975); James M.B. 

With regard to amending findings by the Court, Rule 52(b) of such Rules states, 

in pertinent part, that: 

[U]pon a party's motion filed not later than 10 days after entry of judgment 
the court may amend its findings or make additional findings and may 
amend the judgment accordingly. ... When findings of fact are made in 
actions tried by the court without a jury, the question of the sufficiency of 
the evidence to support the findings may thereafter be raised whether or 
not the party raising the question has made in the trial court an objection 
to such findings or has made a motion to amend them or a motion for 
judgment. 
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Discussion and Analysis 

This Court hereby provides the following discussion and analysis in support of its 

conclusion and ruling herein, to-wit: 

1. In proper temporal keeping with Rule 6(a) of such Rules, this Court deems 

Plaintiffs' pending Motion timely filed pursuant to the mandatory time parameters 

contained in Rule 52(b) and Rule 59(e). 

2. This Court deems Plaintiffs' averred grounds for amending or other\tvise 

modifying findings, conclusions and rulings contained in its Omnibus Order 

substantively inadequate for purposes of establishing sufficient good cause and, 

thereby, fail to convince this Court to make these additional findings or conclusions and 

amending such Order: 

(a) Multiple grounds rely upon specified documents included in the "Parties 

Submitted Documents Stipulated as Authentic" that were heretofore filed herein, fully 

reviewed and considered at the time of this Court's Omnibus Order that made findings, 

conclusions and ultimate rulings under Rule 56 and Rule 57 of the West Virginia Rules 

of Civil Procedure in the underlying declaratory judgment action initiated and pursued by 

the collective parties herein of record concerning the ownership interests in and to 

certain mineral interests in and underlying the "Subject Property". 

(b) Other ground(s) further rely upon convincing this Court to make additional 

findings completely contrary to those made or previously determined by it to be 

insufficiently supported by the record as to applicable notice provisions and efforts 

made in satisfaction thereof that were addressed or intentionally excluded by this Court 

and, thereby, appropriately reflected in its Omnibus Order. 

Page 5 of1 



· . 


(c) A final ground being a separate claim deemed similarly sufficient by 

Plaintiff, L&D I nvestments Inc., for purposes of inclusion in this civil action that this 

Court must either reverse its related rulings contained in its Omnibus Order or othel"Nise 

amend so that such separate claim may be maintained on this Court's docket for further 

proceedings. This Court may so act but, it won't. 

3. This Court deems its Omnibus Order, particularly as to its findings and 

conclusions and ultimate rulings in declaration and otherwise, to fully speak for itself in 

finality. Furthermore, its findings and conclusions stated therein are sufficient in 

dispositive and declaratory proportion to and support of this Court's rulings in totality. 

4. No such other amendments or modifications of any findings, conclusions 

or rulings therein were proffered or otherwise timely requested by any other party litigant 

herein. 

5. Plaintiffs, collectively and individually, have sufficient recourse on appeal 

to further address such findings and conclusions deemed necessary in attacking the 

final dispositive and declaratory rulings this Court made in its Omnibus Order in 

effectuating a quieting of title to the USubject Property" and determining the viability, or 

non-viability, of any related claims, cross-claims or counterclaims. 

Ruling 

Accordingly, this Court hereby ORDERS that Plaintiffs' Motion To Alter Or 

Amend Judgment Order Pursuant To Rules 59 And 52 be and is DENIED. 

Having so ruled, this Court sua sponte ORDERS that Plaintiffs be and are each 

respectively GRANTED appropriate objections and exceptions 'thereon for all further 

appellate p(.!rposes. 
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Finally, this Court DIRECTS the Clerk of this Court to provide and/or othervlfise 

send certified copies of this Order to the following legal counsel of record and clerk: 

David J. Romano, Esq. 
363 Washington Avenue 
Clarksburg, WV 26301 
Counsel for Plaintiff and realigned 
Andrews Oefendants 

Charles F. Johns, Esq. 
Christopher A. Lauderman. Esq. 
400 White Oaks Boulevard 
Bridgeport, WV 26330 
Counsel for Consol Energy, Inc., and 
CNX Gas Company, LLC 

Timothy M. Miller, Esq. 
300 Summers Street, Suite 1000 
Charleston, 'f\N 25301 
Counsel for EnerVest Operating, L.L.C. 
(now properly CGAS Properlies, L.L.C,) 
and SWN Production Company, LLC 

Loren B. Howley, Esq. 
Post Office Box 580 
Grantsville, WV 26147 
Counsel for Mike Ross, Inc. 

James C. Turner, Esq. 
Post Office Box 1716 
Clarksburg, WV 26302-1716 
Counsel for Defendants S. W. Thurber 
Living Trust & H. R. Thurber (deceased) 

Rory L. Perry, II. Clerk 
Supreme Court of Appeals of West Virginia 
1900 Kanawha Boulevard, East 
Room E-317 
Charleston, \fIN 25305 

W. Henry Lawrence, Esq. 
400 White Oaks Boulevard 
Bridgeport, WV 26330 
Counsel for Defendant Anlero 
Resources Corporation 

Nicholas S. Preservati, Esq. 
Kelly G. Pawlowski, Esq. 
300 Kanawha Blvd., East 
Post Office Box 273 
Charleston. WV 25321-0273 
Counsel for Robert Hitzelberger 

Geraldine S. Roberts, Esq. 
400 West Main Street 
P. O. DraINer 2040 
Clarksburg, \IN 26302 
Counsel for Wyatt and Donovan 
Defendants (descendants) 

R. Ray Lovejoy, II, Esq. 
Donald C. Supcoe, Esq. 
Energy Corporation of America 
500 Corporate Landing 
Charleston, VW 25311 

Sharon Z. Hall, Esq. 
310 Grant Street, Suite 3000 
Pittsburgh. PA 15219 
Counsel for Saunders Defendants 

ENTER: --,~~~'Q~rs=oI-l-;---,~~;t-,-2___ 


THOMAS A. BEDELL, Chief J age 
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STATE OF WESTVIRGINlA 

COUNTY OF H!\J{l{iSON, TO-WlT 

I, fdbert F. Marano, Clerk of the Fifteenth Judicial Circuit anclthe 18th jic.H11ily 

Court Circuit of Harrison County, \Vest Virginia, hereby certify the foregoing 

to be a true copy ufthc ORDER entered in the above slyleel action on the 

5 ,day of.J)1k'LLL __,20~l 

IN TESTfMONY Wf-IEREOF, I hereunto set my hand and affix the 

. Seal (if theC~qnthis _",'5 day of ~=-/1-vt==:o......=~___ _-I20LJ_. 

Fifteenth Judicia! Circuit & 18th 

Pamily Court Circuit CJerk 

Harrison County, \Vest Virginia 


